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STATE v. ISAAC MORRISON, 


Where an indictment charges a rescue, and also an assault and battery, 
and the defendant is convicted generally; if the averments as to the 
rescue are uncertain or bad, these may be rejected as superfluous and 
immaterial, and the Court may proceed to pass judgment upon the 
verdict as for an assault and battery. 

This was an appeal from the judgment of the Superior 
Court of Law of wl County, at Fall Term, 1841, his 
Honor Judge Man ty presiding. 

This indictment against the defendant was in the follow- 
ing words, viz: 

“State of North Carolina, Superior Court of Law, 

Macon County. ” Fall Term, 1839. 
The Jurors for the State upon their oath present, that Wil- 
liam Stalcup is one of the constables of the County of 
(10) Macon, and that John Wilson is one of the Justices of 
the Peace for said County, and that the said John Wil- 
son, so being one of the Justices of the Peace of said County, 
on the 20th day of May, in the year A. D. 1839, did duly issue 
an execution to any lawful officer of said County, and the said 
execution being directed and delivered to the said William 

Stalcup by the said John Wilson, Justice as aforesaid, and 

he, the said Justice, having competent power and authority 

to issue said execution, and the said William Stalcup, by 
virtue of the said execution, commanding him to execute 
and sell as much of the goods and chattels of the said Isaac 

Morrison as will make the sum of twenty-nine dollars prin- 

cipal, and ninety-four cents interest, and forty cents costs, 

did seize and take into. his possession, by virtue of the afore- 

7 





IN THE SUPREME COURT. 





STATE v. MORRISON. 





said execution, one sorrel Stud horse, the property of the said 
Isaac Morrison, on the 20th day of May, A. D. 1839, and the 
Jurors aforesaid, upon their oath aforesaid, do further pre- 
sent that, the said William Stalcup, so being in the lawful 
possession of the horse aforesaid, by virtue of his office, and 
the aforesaid execution, on the twenty-first day of May, in 
the year of our Lord one thousand eight hundred and thirty- 
nine, the said Isaac Morrison, in the County aforesaid, on 
the day and year last aforesaid, with force and arms in the 
County aforesaid, in and upon the said’ William Stalcup, 
there and then being constable as aforesaid, and then and 
there lawfully having the said horse aforesaid in his custody, 
by virtue of the said execution, for the cause aforesaid, in 
the due execution of his office then and there being, did 
make an assault, and him, the said William Staleup, then 
and there did beat, and bruise, and ill treat, to his great dam- 
age, and the said Isaac Morrison took the said sorrel Stud 
Horse out of the custody of the said William Stalcup, and 
against the will of him, the said William Stalcup, then and 
there unlawfully and forcibly did rescue and take from and 
out of the possession of the said William Stalcup, and against 
the will of him, the said William Stalcup, there and then 
unlawfully and forcibly did rescue, to the great hindrance 
of public justice, in contempt of the laws of the State, to the 

evil example of all others in like cases offending, and 

(11) against the peace and dignity of the State.” 
J. W. GUIN, Tolr. 


The defendant having appeared at Fall Term, 1841, moved 
to quash the indictment, which motion was overruled. 
He then entered the plea of not guilty; and the jury found 
him “guilty in manner and form as charged in the Bill of 
indictment.” The defendant’s counsel then moved in arrest 
of judgment, which motion was also overruled, and the 
Court proceeded to pass judgment, from which the defend- 
ant appealed to the aves Court. 


For the State, J. W. Bynum, Solicitor for the 7th Circuit, 
who, by appointment of the Court, attended to the business 
of the State at this Term, in the absence of the Attorney 
General, detained from the Court by indisposition. 

No counsel for the defendant. 


Gaston, J. The only question presented in this case is, 
whether the indictment be sufficient in law to warrant the 
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judgment which has been pronounced upon it. The aver- 
ments in the indictment, with respect to the issuing by the 
magistrate, and the delivery to the constable, of the execu- 
tion, under which the defendant’s horse was seized, and 
which horse he is charged to have forcibly rescued, are uot 
set forth with critical precision but whether, on that 
account, these averments are uncertain and bad, it is unnec- 
essary for us to consider. For, if they be, the indictment 
nevertheless contains a distinct charge of assault and battery, 
to which no exception can be taken. The verdict finds the 
defendant guilty in manner and form as charged iu the 
indictment, and, of consequence, guilty of the assault and 
battery therein contained. If all the averments so questioned 
be as exceptionable as is supposed, they may be rejected as 
superfluous and immaterial, and enough will remain to war- 
rant the judgment. 

This opinion must be certified to the Superior Court of 


Macon. : 
Per Curiam. Ordered accordingly. 








(12) JOHN R. ALLMAN v. DOUGLASS DAVIS. 


In an action for goods sold and delivered, a delivery, actual or construc- 
tive, must be shown. If the goods were bargained for. but the deliv- 
ery postponed for the happening of some future event or to some 
future period, the sale was not complete, and the vender has no right 
to sue for the purchase money. 

This was an action of assumpsit for goods sold and deliv- 
ered, tried at Fall Term, 1841, of Macon Superior Court of 
Law, before his Honor Judge Manty. The principal ques- 
tion was, as to a wagon alleged to have been sold and 
delivered at the price of one hundred and twenty-five dol- 
lars. It appeared from the evidence, that this article was in 
the yard of the plaintiff, and the parties were negociating 
about the sale of it for some time without any person being 
present. When they came into the plaintiff’s store-house, 
the defendant proceeded to purchase certain materials for 
making harness for the wagon, and desired that they might 
be put away until he should come for it. The plaintiff then 
stated that he had sold the wagon for $125, when the 
defendant remarked that there were no bows to the wagon 
yet; to which the plaintiff replied, “he had them already 
sawed out, and would put them in.” It was proved by 
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several witnesses that the defendant afterwards told them 
he had purchased a wagon from the plaintiff. A witness 
was then called by the defendant, who swore, that he over- 
heard the defendant say, when conversing with the plaintiff 
in the yard about the purchase of the wagon, that he 
would take the wagon, if something or other (he did not 
know what) was done to it. The defendant’s counsel insisted 
that the plaintiff could not recover, in this form of action, 
without proving an actual delivery, or, instead thereof, 
earnest paid, or some note accepted by the plaintiff as a 
security for the price; and that if any act remained 
(13) to be done by the seller, the property would not pass 
until that act was done. The Court instructed the 
jury to enquire from the evidence, whether there was a sale 
and delivery, and, if so, to find for the plaintiff that a 
manual delivery was not necessary; nor was any earnest 
money or particular form of words required. If the parties 
agreed, the one to part with and the other to take the wagon, 
as it then was, and when there was a stipulatéd price, the 
sale and delivery were complete, the one acquiring a right 
to the price and the other a right to the wagon. And in 
this case the law did not require a bill of sale, memorandum 
in writing, or payment of any part of the purchase money 
to make the bargain obligatory. If, on the other hand, the 
jury should collect from the testimony that the sale was not 
thus completed, but that, for some reason, the delivery was 
postponed to the happening of some event, or to some future 
period, no right to the purchase money would vest in the 
plaintiff, and the jury should find for the defendant. 
The jury returned a verdict for the plaintiff, upon which 
judgment was rendered, and the defendant appealed. 


No counsel for plaintiff. 
Bynum & Francis for defendant. 


Rurrin,C. J. Weadmit that there is a difference between 
a count in assumpsit for goods bargained and sold, and one 
for goods sold and delivered; and that, upon a count of the 
latter kind, a delivery, actual or constructive, must be shown. 
But it is not seen that the defendant can derive any advan- 
tage from those positions, since, as we understand the direc- 
tions to the jury, they lay down the same doctrine. They 
are explicit that, if the delivery was postponed to the sa. 


- pening of some event, or to some future period, then the sa 
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was not complete, and the plaintiff would have no right to 
the purchase;money. But the jury have found the delivery, 
and that terminates all controversy as to the form of action. 
The only question, then, which can be raised, is, whether 
there was evidence upon which it was fit to be left to the 
jury to find a delivery; and upon that there is no 
(14) doubt as it seems to us. The language and acts of 
the parties at the time of the contract, and when the 
wagon was immediately before them, might, in the absence 
of any evidence of a stipulation on the part of the plaintiff 
to put bows to the wagon, as a condition precedent, induce 
a belief in the jury, that the defendant had accepted the 
wagon in the state in which it then was,and looked to the 
promise of the plaintiff, as a collateral engagement to furnish 
the bows.) But what was left doubtful, upon that part of 
the evidence, is cleared up by the subsequent and repeated 
declarations of the defendant, that he had purchased the 
wagon; and that, without expressing any qualification or 
condition whatever. Supposing this evidence true, as in this 
proceeding we must, it is plain the jury might, with good 
reason, find all that was necessary to a complete and exe- 
cuted contract; that is to say, not only a bargain for the 
wagon, but a delivery of it also. 
Per CuRIAM. Judgment affirmed. 








Den ex Dem. ROBERT LOVE v. SILAS GATES and another. 


A fi. fa. is issued returnable to January Term, 1821, of a County Court, 
and is returned to that term. The Clerk re-issues the same paper, 
marking on the back ‘‘alias to March Term, 1821,” ‘alias to July 
Term, 1821,” ‘alias to October Term, 1821,” and signs his name as 
Clerk to this memorandum. A’ sale of Jand, made by the Sheriff 
under such a paper, between the July and October Terms, 1821, is 
utterly void. 

After the return of a fi. fa. regularly levied on land, the Sheriff cannot 
sell the land without a new writ giving him that authority. 

The cases of Barden v. McKinnie, 4 Hawks 279, and Seawell v. Bank of 
Cape Fear, 3 Dev., 279, cited and approved. 


This was an appeal from the judgment of his Honor 

(15) Judge Man y, at the Fall Term, 1841, of Buncombe 

Superior Court. The plaintiff, in support of his title 

to the land in controversy, in the Court below, produced a 

judgment rendered in Buncombe County Court, an execu- 

tion issued in pursuance of said judgment, and several 
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several witnesses that the defendant afterwards told them 
he had purchased a wagon from the plaintiff. A witness 
was then called by the defendant, who swore, that he over- 
heard the defendant say, when conversing with the plaintiff 
in the yard about the purchase of the wagon, that he 
would take the wagon, if something or other (he did not 
know what) was done to it. The defendant’s counsel insisted 
that the plaintiff could not recover, in this form of action, 
without proving an actual delivery, or, instead thereof, 
earnest paid, or some note accepted by the plaintiff as a 
security for the price; and that if any act remained 
(13) to be done by the seller, the property would not pass 
until that act was done. The Court instructed the 
jury to enquire from the evidence, whether there was a sale 
and delivery, and, if so, to find for the plaintiff that a 
manual delivery was not necessary; nor was any earnest 
money or particular form of words required. If the parties 
agreed, the one to part with and the other to take the wagon, 
as it then was, and when there was a stipulatéd price, the 
sale and delivery were complete, the one acquiring a right 
to the price and the other a right to the wagon. And in 
this case the law did not require a bill of sale, memorandum 
in writing, or payment of any part of the purchase money 
to make the bargain obligatory. If, on the other hand, the 
jury should collect from the testimony that the sale was not 
thus completed, but that, for some reason, the delivery was 
postponed to the happening of some event, or to some future 
period, no right to the purchase money would vest in the 
plaintiff, and the jury should find for the defendant. 
The jury returned a verdict for the plaintiff, upon which 
judgment was rendered, and the defendant appealed. 


No counsel for plaintiff. 
Bynum & Francis for defendant. 


Rurrin,C. J. Weadmit that there is a difference between 

a count in assumpsit for goods bargained and sold, and one 
for goods sold and delivered; and that, upon a count of the 
latter kind, a delivery, actual or constructive, must be shown. 
But it is not seen that the defendant can derive any advan- 
tage from those positions, since, as we understand the direc- 
tions to the jury, they lay down the same doctrine. They 
are explicit that, if the delivery was postponed to the hap- 
- pening of some event, or to some future period, then the sale 
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was not complete, and the plaintiff would have no right to 
the purchase;money. But the jury have found the delivery, 
and that terminates all controversy as to the form of action. 
The only question, then, which can be raised, is, whether 
there was evidence upon which it was fit to be left to the 
jury to find a delivery; and upon that there is no 
(14) doubt as it seems to us. The language and acts of 
the parties at the time of the contract, and when the 
wagon was immediately before them, might, in the absence 
of any evidence of a stipulation on the part of the plaintiff 
to put bows to the wagon, as a condition precedent, induce 
a belief in the jury, that the defendant had accepted the 
wagon in the state in which it then was,and looked to the 
promise of the plaintiff, as a collateral engagement to furnish 
the bows. But what was left doubtful, upon that part of 
the evidence, is cleared up by the subsequent and repeated 
declarations of the defendant, that he had purchased the 
wagon; and that, without expressing any qualification or 
condition whatever. Supposing this evidence true, as in this 
proceeding we must, it is plain the jury might, with good 
reason, find all that was necessary to a complete and exe- 
cuted contract; that is to say, not only a bargain for the 
wagon, but a delivery of it also. 
Per CuRIAM. Judgment affirmed. 








Den ex Dem. ROBERT LOVE v. SILAS GATES and another. 


A fi. fa. is issued returnable to January Term, 1821, of a County Court, 
and is returned to that term. The Clerk re-issues the same paper, 
marking on the back ‘‘alias to March Term, 1821,” ‘alias to July 
Term, 1821,” ‘‘alias to October Term, 1821,” and signs his name as 
Clerk to this memorandum. A’ sale of Jand, made by the Sheriff 
under such a paper, between the July and October Terms, 1821, is 
utterly void. 

After the return of a fi. fa. regularly levied on land, the Sheriff cannot 
sell the land without a new writ giving him that authority. 

The cases of Barden v. McKinnie, 4 Hawks 279, and Seawell v. Bank of 
Cape Fear, 3 Dev., 279, cited and approved. 


This was an appeal from the judgment of his Honor 

(15) Judge Manty, at the Fall Term, 1841, of Buncombe 

Superior Court. The plaintiff, in support of his title 

to the land in controversy, in the Court below, produced a 

judgment rendered in Buncombe County Court, an execu- 

tion issued in pursuance of said judgment, and several 
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indorsements on the execution, and also the deed of the 
Sheriff of Buncombe, dated in August, 1821, conveying the 
said land. The execution was as follows: 


“ State of North Carolina. 
To the Sheriff of Buncombe County, greeting : 

You are commanded that of the goods and chattels, lands 
and tenements of Zachariah Candler, in your county, you 
cause to be made the sum of £188.8.6. debt, and £26.7.7. 
damages, which Robert Love lately before the Justices in 
our Court of Pleas and Quarter Sessions for the county of 
Buncombe, recovered against him for debt and damages, 
besides the sum of two pounds five shillings and three pence 
for costs and charges in that behalf expended, whereof the 
said Zachariah Candler is convicted, as appears on record ; 
and have you the said moneys before our said Justices, at the 
court-house in Asheville, on the first Monday in January 
next, to be paid to the said Robert Love, and have you then 
and there this writ. Witness John Miller, Clerk of said 
Court at office, the first Monday after the fourth Monday of 
September, 1820. JoHN MILLER, Clerk, 

By E. H. M’Lure, Deputy Clerk.” 


On which execution were the following indorsements: 
“Fi. fa. to January, 1821. No goods, B.S. Brittain, Sheriff, 
by H. Deyman, Dep. Shff.” “Alias to March, 1821, John 
Miller, Clk., by E. H. M’Lure, Dep. Clk.” “Alias to July, 
1821, J. M., Clk.” “Alias to October, 1821, J. M., Clk.” 
“ Levied on Candler’s iron works land and other tracts, and 
sold, on the last Monday of August, to Robert Love, by agent 
James Love, for one hundred and twenty dollars. B.S. Brit- 
tain, by H. Deymun, Dep. Shff.” 

The Court intimating that by this evidence the 
(16) plaintiff had shown no title, he submitted to a non- 
suit and appealed to the Supreme Court. 


Francis for the plaintiff. 
No counsel for the defendants. 


Gaston, J. The lessor of the plaintiff set up title to the 
land in dispute, under a conveyance from the Sheriff, pur- 
porting to have been made under an execution sale. The 
paper exhibited as an execution was a writ of fiert facias, 
issued from the Court of Pleas and Quarter Sessions of Bun- 
combe County, bearing teste the first Monday after the fourth 
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Monday of September, 1820, returnable to January Term, 
1821, of said Court. It had been returned to that term “no 
goods,” and afterwards the same writ, or rather the same 
paper, was repeatedly issued to the Sheriff with the indorsa- 
tion of “alias,” and under it, so re-issued and indorsed, the 
Sheriff levied on the land in dispute, and made the sale at 
which the lessor of the plaintiff purchased. The presiding 
Judge held that the levy and sale were made without author- 
ity, and in deference to this opinion the plaintiff submitted 
to a nonsuit. 

Of the correctness of this opinion a doubt cannot be 
entertained. After the return term of the fiert facias, the 
authority of the Sheriff to seize property under the writ was 
at an end. The mandate of the writ expired by its very 
limitation. The re-issuing of the expired writ, and the 
indorsation of alias thereon, did not change its tenor nor 
give a new mandate. A Sheriff cannot levy without an 
existing authority. And, with respect to lands whereon he 
has made a valid levy, he cannot, after the return of the 
writ, proceed to a sale, until a new writ shall be issued, com- 
municating that authority. Den ex dem. Barden v. M’ Kin- 
nie,4 Hawks, 279; Seawell v. Bank of Cape Fear, 3 Dev., 279. 

Per CuRIAM. Judgment affirmed. 








(17) HENRY W. WATSON v. JOHN WILLIS. 


When a person has been arrested on a ca. sa., and given bond for his 
appearance at Court, to take the insolvent debtor’s oath, and the case 
is continued till the next term of the Court, a notice served on his 
creditors ten days before the term, to which the case is continued, is 
a sufficient notice under the act for the relief of insolvent debtors. 

If such person appears either at the first term of the Court, or, when a 
continuance is granted, at that to which the case is continued, though 
he has failed to give the notice required by law, or for any other cause 
is not permit to take the oath, yet no judgment can be rendered 
against his ‘sureties in the bond, who are only responsible for his 


* appearance. 
This was an appeal from the judgment of the ‘Superior 
Court of Law of Rowan county, at the Fall Term, 1841, his 
Honor Judge Baizey presiding. The plaintiff had obtained 
a judgment against the defendant before a Justice of the 
Peace, and caused a capias ad satisfaciendum to issue there- 
upon. The defendant gave bond for his appearance at May 
Term, 1841, of Rowan County Court, to take the benefit of 
the act for the relief of insolvent debtors. He did not 
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appear at May Term, but was absent from sickness, and the 
cause was continued on that account. No notice was given 
to the plaintiff of the defendant’s intention to take the oath 
of an insolvent debtor before May Term, when the party 
was bound to appear. At August Term, to which the cause 
had been continued, the defendant appeared, and produced 
a notice served upon the plaintiff ten days-béfore that term, 
and prayed that he might be permitted to take the oath of 
an insolvent debtor, and be discharged. This was resisted 
by the plajntiff, upon the ground that notice should have 
been given before the first term, at which he was to appear. 
The Court was of opinion that the notice was sufficient, and 
permitted the defendant to take the oath, and thereupon he 
was discharged. The plaintiff prayed an appeal to 
(18) the Superior Court, which was granted. The appeal 
came on to be heard at Fall Term, 1841, of the 
Superior Court, when his Honor, being of opinion that 
notice should have been given ten days before May Term, 
when the defendant was bound to appear, and that the 
plaintiff had a right to appeal from the judgment of the 
County Court, entered a judgment for the plaintiff against 
the defendant and the sureties in his bond. From this judg- 
ment the defendant prayed an appeal to the Supreme Court, 
which was granted. 


No counsel for the plaintiff. 
Boyden for the defendant. 


Rurriy, C. J. This judgment of the Superior Court con- 
sists of two parts. It first reverses that of the County Court, 
upon the ground that the notice to the second term was not 
sufficient. Then the Superior Court, proceeding to give such 
judgment as, in the opinion of that Court, the inferior Court 
ought to have given, rendered a judgment against the 
defendant and his surety on the bond given to the constable, 
to be discharged by the payment of the plaintiff’s debt, 
interest and costs. 

The opivion of this Court is, that the statute for the relief 
of insolvent debtors, Rev. Stat. c. 58, does not sustain the 
judgment of the Superior Court in either of its parts. 

Though it should be admitted that the debtor was not 
entitled to take the oath of insolvency at the second term, 
for the want of a notice to the first term, yet it is clear that 
there could not be judgment on the bond. The surety binds 
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himself “for the appearance of the debtor at the Court,” and 
is liable only “in case of the failure to appear” of the prin- 
cipal, section 7. He does not engage that the debtor shall 
give notice or shall take the oath. On the contrary, the 9th 
section authorizes the surety to surrender the principal, 
either to the officer or in Court, and, to that end, vests the 
surety with the powers of special bail, and declares that the 
surrender shall discharge the surety. Consequently, if the 
surety brings in the body of the debtor, or if the latter enters 
- his appearance, and subsequently makes no default, 
(19) but is in Court, whenever duly demanded by the 
creditor, until the final adjudication of the case, the 
whole engagement of the surety is fulfilled. It is true this 
debtor did not attend the first term. But that worked no 
forfeiture of the bond, because, in conformity with the 
second proviso of the 7th section, the Court adjudged that 
he was in no default therefor, and gave him day to appear 
until the next term. In case the debtor does appear and 
then refuses to take the oath, or is unable so to do because 
he had not given the necessary notice, the act provides a 
remedy, not upon the bond, but against the debtor person- 
ally. For default of this last kind it is enacted, section 10, 
that the debtor, being thus in Court, “shall be deemed in 
custody of the Sheriff, and the Court shall adjudge that he 
be imprisoned until he has given the necessary notice, which 
he may do at the next succeeding Court” That adjudica- 
tion, and, unless he shall pay the debt, the consequent 
imprisonment of the debtor, give to the creditor the full 
effect of the process against the debtor’s body; and remove 
all ground for asking a judgment against the surety. 

But we likewise think that, in this case, notice was given 
in due time, and that the debtor was properly admitted to 
his oath, and discharged in the county Court. We do not 
think a debtor can wantoniy or negligently defer giving 
notice. He is bound to do so before the first term, and to 
attend at that term, “unless prevented by sickness or other 
cause, to be judged of by the Court.” But, if he be so pre- 
vented, the second proviso of the 7th section enacts, that the 
case shall be continued to the next Court. From that it 
naturally follows, that everything the party failed—for good 
excuse, allowed by the Court—to do at or before the prece- 
ding, might be done at or before the succeeding term. But 
the act proceeds, in the same sentence, explicitly to say, that 
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at the next term “the same proceedings shall be had as if 
he (the debtor) bad appeared at the first term.” The inten- 
tion of the Legislature seems to have been, where a person 
is prevented by sickness, or other reasonable excuse, allowed 
by the Court, from doing all or anything that is requisite to 
entitle him to take the oath at the first term, that then the 
whole case shall be continued, and the party have his 
(20) day at the next term in the same manner as if the 
process were returnable thereto, and the party had 
been bound from the first to appear thereat. In this case 
the Court found that the debtor’s omissions did not arise 
from his default, but from the act of God, and therefore the 
case was continued at the first term; and before the next the 
notice was given, and at that term the defendant duly 
appeared. 
The judgment of the Superior Court is, therefore, errone- 
ous, and must be reversed, and that of the County Court 


affirmed. 
Per CURIAM. Judgment accordingly. 








JAMES BLYTHE v. G. W. LOVINGGOOD. 


An executory contract, the consideration of which is contra bonos mores, 
or against the public policy or the laws of the State, or in fraud of 
the State, or of any third person, cannot be enforced in a Court of 
Justice. 

When commissioners, appointed to sell lands for the State, at public 
auction, declared, as one of the conditions of the sale, that if the 
highest bidder did not comply with his contract, the next highest 
bidder should have the lands ; and an agreement was made between 
the highest bidder and the next highest, that the latter should give 
the former his note for one hundred dollars, in consideration that the - 
former should not comply with his bid, and thereby permit the latter 
to obtain the land at an under bid: Held, that such note was void, on 
the ground of its fraudulent consideration. 


This was an appeal from the judgment of the Superior 
Court of Law of Cherokee County, at Fall Term, 1841, his 
Honor Judge Man ty presiding. The plaintiff declared upon 
a promissory note, not under seal. Upon the trial it appeared 

that, at the public sale of lands belonging to the State, 

(21) in Cherokee County, it was stipulated by the commis- 

sioners, on the part of the State, as one of the condi- 

tions of the sale, that if the highest bidder did not give . 

bond, before a certain hour on the day succeeding the sale, 

the next highest bidder might come forward and take the 
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land ; and so foties quoties. The plaintiff and defendant were 
both bidders for a certain parcel of land, (the plaintiff the 
highest and the defendant the next) and it was agreed 
between them, that if the plaintiff would fail to comply, and 
allow the land, according to the conditions of the sale, to be 
taken by the defendant, he, (the defendant) would give him 
one hundred dollars. The note sued upon was given in 
pursuance of that agreement. The recovery was objected to 
on the part of the defendant, upon the ground that the 
agreement, constituting the consideration, was fraudulent, 
and the note void. The Court instructed the jury that the 
consideration was sufficient in law to support the action, and 
a verdict was returned for the plaintiff. From the judg- 
ment, pursuant to that verdict, the defendant appealed. 


Francis for the defendant, to show that the contract was 
against public policy, and void, cited the following authori- 
ties Jones v. Randall, Cowp. 39. Jordan v. Lashbrook, 7 T. R. 
631. Cockshatt v. Bennett, 2 T. R. 763. Smith v. Greenlee, 2 
Dev. 126. 

Bynum contra, contended that the contract was not against 
public policy, and, at all events, only the party defrauded 
could take advantage of the fraud. And he cited Comyns 
on Contracts 31. Wells v. Mitchell, 1 Ired. R. 487. Graham 
v. Red, 2 Dev. 364. 


DanieEL, J. If the plaintiff intended to comply with the 
terms of the sale, but failed in consideration of the defend- 
ant’s executing to him the note, then the conspiracy had the 
effect of depriving the State of so much of the purchase 
money as made up the difference between the two bids; and 
such a transaction, we think, was fraudulent towards the 
State. The plaintitf’s counsel contends, that, if the parties 

intended to defraud the State, it could be taken 

(22) advantage of by the State only, and not by the 
defendant, who has reaped the benefit, and was a 
particeps criminis in the transaction. We are of a different 
opinion. The law prohibits everything which is contra bonos 
mores, and, therefore, no contract, which originates in an act 
contrary to the true principles of morality, can be made the 
subject of complaint in the Courts of Justice. It has been 
repeatedly decided in England, that the vendor of goods 
could not recover the price of the vendee, when he had 
aided the vendee, either in packing or otherwise, to defraud 
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the revenue laws of that country. Clugas v. Penabena, -4 
T. R. 466. Waywell v. Reed, 5 'T. R. 599. So a contract, 
which is a fraud on a third person, may, on that account, be 
void as to the parties to it, as where A succeeded B ina 
house, and, not being able to pay for the furniture, proposed 
to D, his friend, to advance money for him, who accordingly 
treated with B, and agreed to purchase the furniture for A 
at £70, which sum he paid B; but there was a private agree- 
ment between A and B, that A should pay a further sum of 
£30, over and above the £70; and, in pursuance thereof, A 
gave B two promissory notes of £15 each, for that sum: Held, 
that he could not recover on the notes, as the private agree- 
ment was a fraud upon D, who had advanced the £70 in 
confidence that it was the whole consideration. Jackson v. 
Ducharie, 3 T. R. 551. So where a surety gave a guaranty 
to A for a certain amount of goods to be sold to B, and the 
latter agreed to pay 10s. per ton beyond che market price, in 
liquidation of an old debt due to A, without communicating 
the bargain to the surety; held, that it was a fraud upon the 
latter, and the guaranty was void, Pidcock v. Bishop, 10 Eng. 
C. L. 197. Lord Mansfield said, (in Holman v. Johnston, 
Cowp. 343,) “the objection that a contract is immoral or 
illegal, as between plaintiff and defendant, sounded at all 
times very ill in the mouth of the defendant. It is not for 
his sake, however, that the objection is even allowed ; but it 
is founded in general principles of policy, which the defend- 
ant has the advantage of, contrary to the real justice as 
between him and the plaintiff, by accident, if I may say so. 
The principle of public policy is this: ex dolo malo non oriten 
actio. No Court will lend its aid to a man, who 

(23) founds his cause of action upon an immoral or illegal 
act. If, from the plaintiff’s own stating or otherwise, 

the action appears to arise ex tempi causa, or the transgression 
of a positive law of the country, then the Court says he has 
no right to be assisted. It is upon this ground the Court 
oes; not for the sake of the defendant, but because they 
will not lend their aid to such a plaintiff.” We are of the 
opinion that the agreement in this case was in pursuance of 
a fraudulent design to deprive the State of a fair price for its 
land, and that the plaintiff ought not to recover. There 


must be a new trial. 
Per CurIAM. 
































New trial awarded. 
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Den ex Dem. JAMES BALLEW v. JONATHAN CLARK. 


The party signing a deed or other instrument, or any person claiming 
under him, may show that at the time such deed or instrument was 


signed, he was of insane mind. 
The old doctrine, that a man cannot stultify himself has been long 


cil icomnibsied prima facie, and the party, who alleges insanity to 
avoid a deed, must prove it; but if a general mental derangement or 
lunacy is shown, previous to the execution of the instrument, the 
burthen of proof as to the sanity of the person executing the instru- 
ment at the time of its execution, is thrown upon the person offering 
the instrument in evidence. 

This was an appeal from the judgment of the Superior 
Court of Law of Surry County, at October Term, 1841, his 
Honor Judge Barvey presiding. The following is the case 
reported by the Judge: This was au action of ejectment. 
The plaintiff offered in evidence a paper-writing, purporting 
to be a deed for the land in controversy, from Meredith Bal- 

lew, who is still alive, to the lessor of the plaintiff, 
(24) and proved that the defendant held as tenant under 

the said Meredith. The sole question was, whether, 
at the time of the execution of the paper-writing, the said 
Meredith was of sane mind. A great variety of testimony 
was offered to show that before and at the execution of the 
instrument of writing, offered as a deed, he was and was not 
of sane memory. The Cuurt charged the jury that it was 
for them to decide from the testimony, whether Meredith 
Ballew knew what he was doing when he signed the writing; 
that in making a disposition of his property, they must be 
satisfied that he possessed at the time understanding and 
reason ; that if he had not mind sufficient to understand 
what he was doing, his act would be null and void. The 
Court further charged the jury that if the said Meredith 
was in his mind, at any time previous to the execution of 
the paper-writing, the presumption was that he had his 
mind at that time, and that the burthen of proof would be 
upon the defendant to show the contrary, but that if the 
defendant had proved to the satisfaction of the jury that 
Meredith Ballew was a lunatic before he executed the paper- 
writing, the burthen of proof would be upon the plaintiff, 
to show that he had his mind at the time of execution. 

The jury fuund a verdict for the defendant. A new trial 
was moved for and refused—and judgment having been 
rendered for the defendant, in pursuance of the verdict, the 
plaintiff appealed. 
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Boyden for the plaintiff. 
Alexander and Barringer for the defendant. 


_ Dantet, J. We are of the opinion that the charge of the 
Judge was correct. The general rule is, that sanity is to be 
presumed until the contrary be proved; and when an act is 
sought to be avoided, on the ground of mental imbecility, 
the proof of the fact lies on the person who alleges it. On 
the other hand, if a general derangement be once established, 
or conceded, the presumption is shifted to the other side, and 
sanity is then to be shown at the time the act was done, 3 
Kent’s Com. 451 (3d ed.); 3 Bro. 441; 13 Ves. 88. Jackson 
v. Vanduson, 5 Johns. Rep. 144. The case states, that 

(25). the defendant was the tenant of Meredith Ballew; 
and, we understand, that the lessee of the plaintiff 
contended that the law would not allow the said Meredith 
to stultify himself, or any other person to do it except his 
heir at law after his death. In 3 Kent’s Com 451, it is said, 
that the party himself may set up, as a defence and in 
accordance of the contract, that he was non compos mentis, 
when it was alleged to have been made. The principle 
advanced by Littleton and Coke, that a man shall not be 
heard to stultify himself, has been properly exploded, as 
being manifestly absurd, and against natural justice. Yeates 
v. Bowen, Strange 1104. Buller’s N. P. 172. Webster v. 
Woodford, 3 Day’s Rep. 90. Mitchell v. Kingman, 5 Pick. 
Rep. 431. Hill v. Peet, 15 Johns. Rep. 503. The Judge 
was right, we think, in permitting the defendant to contest 
the validity of the deed, on the ground of insanity in the 


supposed bargainor. The judgment must be affirmed. 
Per Curtam. Judgment affirmed. 








(26) JOHN REYNOLDS v. BENJAMIN MAGNESS’ Executors.° 


In the case of an indemnity for becoming bail, the cause of action does 
not accrue until the bail is compelled to pay the money, and does 
actually pay it. 

The entry of satisfaction of a judgment on the record is evidence to a 
jury, from which they may infer that the judgment has been paid; 
but per se, it only imports a release of the judgment, and it may be 
shown by extrinsic evidence that the judgment was not in fact paid. 

The rule, that, where parties have sohinell their contract to writing, 
parol evidence shall not be introduced to alter or contradict the writ- 
ten instrument, applies only to controversies between the parties them- 
selves, and those claiming under them. Between one of the parties 
and a stranger, the rule does not apply. 7 
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Before a suit is brought on a contract of indemnity, notice of the loss 
should be given to the party indemnifying. 

Where the Judge below has misdirected the jury, yet the verdict has 
been such as it ought to have been, had there been no misdirection, 
this Court will not grant a new trial. It will only do so, where the 
misdirection has misled the jury into a wrong verdict. 

The cases of Brisendine v. Martin, 1 Ired. 286; Grice v. Ricks. 3 Dev. 
62, and Sherrod v. Woodard, 4 Dev. 360, cited and approved. 

This was an appeal from the judgment of the Superior 
Court of Law of Rutherford County, at Spring Term, 1841, 
his Honor Judge Barrie presiding. The following case 
was reported by the Jadge below: This was an action on 
the case brought by the plaintiff to recover of the defendants 
the amount, which he had paid as the bail of one Samuel 
Magness, under a promise of the defendant’s tes:ator, that, 
if the plaintiff would become such bail, he would save him 
harmless. Pleas, the general issue and the statute of limita- 
tions. The plaintiff, after producing a writ against Samuel 
Magness, in favor of the administrator of one William Mag- 
ness, issued in April, 1826, and a bail bond given thereupon 
by the said Samuel, with the plaintiff and two others as his 

sureties, introduced a witness, who provel that, at the 

(27) time when the suit was brought against Samuel Mag-. 
ness, he resided in South Caroliny, but was then ona 

visit to Ratherford County; that, upon being taken by the 

Sheriff, the defendant’s testator, who was ona of the admin- 

trators of William Magness, and a brother of S.imuel, 

requested the present plaintiff to become his bail, saying to 
him, that if he would do so, “he would be his back bail, 
and he should not suffer.” The plaintiff then showed a judg- 
ment obtained in the suit at July Term, 1828, of the County 

Court, a ca. sa. against the said Simuel Magness, returned 

“not t» be found,” ani sci fa. against the bail, up»n which 

judgment was obtained at January Term, 1831, and execu- 

tion issued thereon returnable to the Term next ensuing. 

The plaintiff then proved that one of his co bail had left 

the State in 1827, and the other was insolvent; and, for the 

purpose of showing that he had paid the moneys, he pro- 

duced a bill of sale for certain negroes, and a deed for a 

tract of land, executed to the surviving administrator of 

William Magness, on the 7th of March, 1831, which the 

parties said was to pay up an execution, for which the pres- 

ent plaintiff was bound as bail for Samuel Magness, and the 

eyed said it was to enable him to recover the amount 

ack from his principal, Samuel Magness. The writ, in the 
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present suit, was issued in the year 1835. And, for the pur- 
pose of avoiding the effect of the Statute of Limitations, the 
plaintiff offered to prove that the said bill of sale and deed, 
though absolute in terms, were intended by the parties only 
as a mortgage or security for the debt, and that 1n truth the 
execution against the bail of Samuel Magness was not paid 
off until the years 1833 and 1834, when two of the negroes 
mentioned in the said bill of sale, were taken into possession 
by the plaintiff in that suit, the property, purporting to have 
been conveyed both by the bill of sale and deed, having 
remained in the possession of the grantor until that time. 
This evidence was objected to by the defendants, upon the 
ground that the plaintiff was estopped from showing that 
his conveyances were not absolute, as they purported to be. 
But the Court received the testimony, reserving the question 
of its admissibility. A witness then proved that he took the 
said bill of sale and deed from the present plaintiff 

(28) for the plaintiff in the suit against Samuel Magness, 
being the agent of the said last mentioned plaintiff; 

that he intended that the conveyance should be absolute, so 
as to convey a firm and indefeasible title to the property 
therein mentioned, but that he only intended to hold it as a 
lien on the property, and agreed at the time that the present 
plaintiff should retain the possession of the said property, 
until he could send out and try to recover the money from 
his principal, and, if he succeeded in getting the money, he 
was to keep the property altogether. This witness also 
proved that the property conveyed was worth much more 
than the debt intended to be secured, that no money was 
= him by the present plaintiff at that time, but that, at 
is request, he endorsed satisfaction on the execution. An 
execution returnable in 1831 was then produced, with a 
return of satisfaction by the plaintiff’s receipt. Another 
witness, a son of the plaintiff in the suit against Samuel 
Magness, then proved that his father, not receiving the 
money from the present plaintiff, took possession of one of 
the negroes, mentioned in the bill of sale, in the fall of 1833, 
and of another in 1834, claiming them under the bill of 
sale aforesaid ; that his father took the said slaves as his own 
property, having some time before that settled up the estate 
of his intestate, and that he set up no claim to another slave 
mentioned in the bill of sale, or to the land conveyed by the 
deed, though he had not reconveyed them to the plaintiff. 
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The defendant’s counsel objected, 1st, that there was a satis- 
faction of the execution against the present plaintiff, as bail, 
in 1831; and that his right of action then accrued and was 
barred by the operation of the Statute of Limitations; 2d, 
that notice of the payment of the money as bail by the 
present plaintiff was necessary to be shown to the defend- 
ants, or their intestate, before the action could be sustained. 
The plaintiff’s counsel contended that no notice was neces- 
sary, but that, if it was, the jury might infer from the 
general notoriety of the transaction that the defendants, or 
their intestate, had notice; and that, with regard to the 
Statute of Limitations, it did not bar the action, because the 
debt, for which the plaintiff was bound as bail, was not, in 
fact, paid by him, until he parted with his negroes, in 
(29) 1833 or 1834. His Honor instructed the jury, that 
as the present plaintiff executed the bill of sale and 
deed in 1831, and directed satisfaction of the execution to 
be entered of record, in order to enable him to maintain an 
action, for money paid, against his principal, he could not 
now be permitted to allege that the money was not paid in 
1831; and that the Statute of Limitations barred the present 
action. And,secondly, that notice was necessary to be shown 
before the bringing of the present suit, and that there was 
no evidence before the jury of such notice. The jury found 
a verdict in favor of the plaintiff upon the general issue, but 
against him upon the plea of the Statute of Limitations. 
Judgment having been rendered, in pursuance of this ver- 
dict, in favor of the defendant, the plaintiff appealed. 


No counsel appeared for the plaintiff in this Court. 

J. G. Bynum for the defendant. Where a liability is not 
direct but collateral, dependent upon the default of another, 
notice of that default must be given to the guarantor to 
entitle the guarantee to his action. Grice v. Ricks, 3 Dev. 62. 
Sherrod v. Woodard, 4 Dev. 360. Adcock v. Fleming, 2 Dev. 
& Bat. 225.. 

2d. Parol evidence is not admissible to contradict, vary, or 
add to a written agreement or deed, Streater v. Jones, 1 Murph. 
449. Dickinson v. Dickinson, 2 Murph. 279, 1 Car. L. R. 262. 

Gaston, J. Upon the question, when did the plaintiff’s 
cause of action arise, our opinion differs from that which 
was held in the Court below. We are of opinion that his 
cause of actiun did not arise, until the payment in fact of 
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the judgment against him. The undertaking of the testator 
of the defendants was, to save the plaintiff from harm 
because of his having become the bail of Samuel Magness, 
and the duty arising from this undertaking was broken, 
when the plaintiff sustained damage by reason of his lia- 
bility as bail. A contract may be so expressed, as not only 
to indemnify against actual loss, but to protect against any 
claim, suit or demand, and, upon such a contract, the 

(30) recovery of a judgment, or even the institution of a 
suit against tne person thus protected, may entitle 

him to an action against his guarantor. But the general 
rule certainly is, that, in order to recover upon an indemnity, 
whether it be expressed or implied, it must be shown that a 
damage has been sustained. The damage alleged in the 
plaintiff’s declaration is the payment of the money recovered 
against him A judgment bad been obtained therefor, and 
satisfaction of the judgment was acknowledged of record. 
This entry was evidence, from which might be inferred a 
payment of the sum recovered, but per se, it was but a 
release of the judgment, an extinguishment of that security. 
It was unquestionably competent for the defendants to show, 
notwithstanding such release, that the plaintiff had paid 
nothing, (see Brisendine v. Martin, 1 Ired., 286.) and, if they 
were not thereby estopped from showing this fact, neither 
was the plaintiff estopped, for all estoppels must be mutual. 
The entry of satisfaction was made, upon the plaintiff’s exe- 
cuting conveyances of land and negroes to the creditor. If 
the property so conveyed was at the time received in dis- 
charge of the debt, the transaction would have constituted a 
payment. But the testimony, if believed, showed that these 
conveyances, though absolute in terms, were intended by the 
parties to be used, and in fact were used, on'y as a security 
for the payment of the sum recovered. There was, there- 
fore, but a substitution of one security for another. It is 
true that, if a controversy had arisen between the parties to 
these conveyances and the bargainee bad denied the parol 
agreement, the plaintiff would have found serious, perhaps 
insuperable, difficulty in establishing it. But the grantee 
has never set them up as absolute conveyances. He took 
them as a security only, and afterwards received a part only 
of the property thus pledged in payment of the debt. The 
rule of evidence, that, where the parties to a contract have 
reduced their agreement to writing, parol evidence shall not 
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be received to alter or contradict the written instrument, 
applies to controversies between the parties and those claim- 
ing under them. The parties have constituted the written 
instrument to be the authentic memorial of their con- 
(31) tract; and, because of this compact, the instrument 
must be taken, as between them, to speak the truth 
and the whole truth in relation to its subject matter. But 
strangers have not assented to this compact, and there‘ore 
are not bound by it. When their rights are concerned, they 
are at liberty to show, that the written ins:rument does not 
disclose the full or true character of the transaction. And, 
if they be thus at liberty, when contending with a party to 
the transaction, he must be equally free, when contending 
with them. Both must be bound by this conventional law 
or neither. 

On the other question presented in the case, we are of 
— that, upon au undertaking like that before us, the 
plaintiff, before bringing suit, is bound t» give notice of his 
loss to his guarantor. Grice v. Ricks, 3 Dev. 62. Sherrod v. 
Woodard, 4 Dev. 360. If indeed the testator of the defend- 
ants in this case were alive, when the loss complained of was 
sustained, formal notice might be dispensed with, because he 
was a party to the act causing the damage. From the case 
stated we infer, for the fact is not precisely set forth, that he 
was not then alive; but it is not necessary for us to examine 
how this matter may be, because the jury have found for 
the plaintiff on the general issue, and their verdict is against 
him only on the plea of the Statute of Limitations. If the 
reversal of a judgment be prayed for, because of wisdirec- 
tion of the Judge in his instructions to the jury, and it 
appears that such misdirection did not and could not mis- 
lead the jury, because their finding has been such as it cer- 
tainly ought to have been, had the mis'ake not been com- 
mitted, this Court has held that it will not interfere to enable 
the appellant to have a new trial of the issue. But where 
the misdirection has misled the jury into a wrong verdict, 
and upon that verdict the judgment complained of was ren- 
dered, it is a matter of right to have judgment reversed, and 
a venire de novo awarded. We cannot set the verdict right, 
nor can we establish a compensation of errors, by setting off 
against the error of law complained of an error of fact in 
the jury, to the injury of the opposite party, upon another 
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issue. In such a case, all the issues ought to be 
| 32) submitted to another jury, with the proper instruc- 







tions. 
The judgment is reversed, and a venire de novo awarded. 
Per CURIAM. New trial awarded accordingly. 












ISAAC SAUNDERS v. ABRAHAM HATTERMAN. 


Where at the time of the sale of land a false and fraudulent affirmation 
of its value was made, yet an action on the case for deceit will not lie, 
as the vendee might, by reasonable diligence, have informed himself of 


its true value. 
It seems such an action will lie, if a false affirmation be made of the rent 


of the land. 

The case of Fugan v Newsom, 1 Dev. 22, cited and approved. 

This was an appeal from the judgment of the Superior 
Court of Law of Cabarrus County, at Fall Term, 1841, 
his Honor Judge Battery presiding. It was an action on 
the case for deceit in the sale of land. It appeared in evi- 
dence that the defendant was the owner of « tract of land, 
in Davie County, containing 210 acres, and sold the same to 
the plaintiff for a certificate of land scrip on the Texian 
Government—that the contract of sale and the executing of 
the deed for the land took place in the county of Cabarrus. 
Before the deed was executed the defendant told the plaintiff 
the tract of land was worth about three dollars per acre, that 
it had sold for five or six hundred dollars, and that it was 
good land. It was also in evidence, that when the parties 
called upon the person who wrote the deed, thé plaintiff 
stated to the draftsman that he was buying land he had 

never seen, that the defendant had affirmed it to be 

(33) good, and worth about three dollars per acre, and 
that it had sold for from five to six hundred dollars. 

The deed was then executed, and was offered in evidence on 
the trial, the plaintiff then proved by witnesses from Davie 
County, acquainted with the land, and one of whom had 
owned tlie land and sold it to the defendant, that the land 
was not worth what the defendant had represented it to be; 
that it was poor land, and had never been sold for five or 
six hundred dollars to their knowledge, but had been sold 
for much less. It was further in evidence that the plaintiff, 
after seeing the land, became dissatisfied, and refused to per- 
form a part of his contract which was to iron a wagon for 


the defendant. 
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The defendant’s counsel insisted that the action would not 
lie in this case, admitting the representation to have been 
false and fraudulent, because it was the plaintiff’s own folly 
not to inform himself of the truth of the matter. 

The Court sustained the view taken by the defendant’s 
counsel, and remarked thatan action could not be sustained 
for every act of immorality, however injurious it might be to 
another individual; that in this case if the plaintiff -could 
have informed himself as to the value of the land by going 
upon it, and there making an examination for himself, or if 
hecould, by making enquiries, have ascertained what amount 
it had sold for, as he might have done in this case, he could 
not maintain the action, although the affirmation was false ; 
that if he could have ascertained the truth by reasonable dili- 
gence, it was his own folly to trust to the misrepresentation 
of another. 

In submission to this opinion the plaintiff suffered a non- 
suit and appealed to the Supreme Court. 


Boyden for the plaintiff. 

Barringer for the defendant, in support of the Judge’s 
charge, cited and commented on the following authorities: 
2 Kent’s Com. 487. 1 Story’s Eq. 206,207. Sugden on Ven- 
dors 2, 3,4. Fagan v Newsom, 1 Dev. 22. Yelv. Rep. 20. 
2 Chan. Ca. 204. Pasley v Freeman, 3 Term R. 53. 

He also commented on the case of Lysney v Selby, 
(34) 2 Ld. Ray. 1118, in which it is laid down that a false 
affirmation as to the rent would entitle the vendee to 
an action, and contended that this was because the knowl- 
edge of the amount of rent was exclusively confined to the 
landlord and his tenants, and there might be collusion betwen 
them, so as to prevent the vendee from ascertaining the true 
value of the rent. That an action would not lie for a false 
representation of the value of the land in gross, he referred 
to the same case, and to 1 Stalk. 211; 1 Keb. 510, 518, 522; 
1 Levinz 102; and note in Sugden on Vendors p. 4. 


Dantet, J. The defendant (in the county of Cabarrus,) 
sold to the plaintiff a tract of land, lying in the neighboring 
county of Davie, which land the plaintiff had never seen. 
At the time of the contract and at the time of the execution 
of the deed, the defendant said that the land was worth about 
three dollars per acre—that it had sold for five or six hun- 
dred dollars, and that it was good land. It was alleged by 
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the plaintiff that those assertions were all false, and known 
to be false by the defendant when he made them. The Judge 
informed the jury that an action of deceit would not lie, 
admitting that the representations were false and fraudulent, 
if it was the plaintiff’s own fault not to have informed him- 
self of the truth of the matter, if by reasonable diligence he 
could have done so; that if he could have informed himself, 
as to-the value of the land, by going upon it and there 
making an examination for himself, or if he could, by making 
inquiries, have ascertained for what amount it sold, (as he 
might have done in this case,) he could not maintain the 
action, though the affirmation were false; that if he could have 
ascertained the truth by reasonable diligence, it was his own 
folly to trust to the representations of the vendor. We-.do 
not see any error in this charge of the Court. The true rule 
is stated to be, that the seller is liable to an action of deceit, 
if he misrepresent the quality of the thing sold, in some 
particulars in which the buyer has not equal means of 
knowledge with himself; or if he do so in such a manner as 
to induce the buyer to forbear making the inquiries, which 
for his own security and advantage he would otherwise have 
made. 2% Kent’s Com. 487. The misrepresentation 
(35) must be of a kind, the falsehood of which was not 
readily open to the other party. Per Taytor, C. J. 
Fagan v. Newsom, 1 Dev. 22. The cases have gone so far as 
to hold, that if the seller should ever falsely affirm, that a 
particular sum had been bid by others for the property, by 
which means the purchaser was induced to buy, and was 
deceived as to the value, no relief was to be afforded; for the 
buyer should have informed himself from proper sources of 
the value, and it was his own folly to repose on such asser- 
tions, made by a person whese interest might so readily 
prompt him to invest the property with exaggerated value. 
2 Kent’s Com. 486. (3d edit.) 1 Rolls’ Ab. 101. Leakins v. 
Clissl/, | Sid. Rep. 146. 1 Lev. Rep. 102. Lysney v. Selby, 
2 Ld. Ray.-1118. If the false representation had been made 
of the rent, then it seems that it would sustain the action. 
2 Kent’s Com. 487, (3d edit.,) in note where all the authori- 
ties are collected. In this case the plaintiff might have had 
equal knowledge with the defendant of the value of the land, 
if he had used reasonable diligence. 
We think that the judgment must be affirmed. 
Per Curiam. Judgment affirmed. 
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( 36) THOMAS DEVANE v. OWEN FENNELL. 


Where there is a contract for the sale of goods, although the goods ma 
have been put in possession of the vendee, yet if something still 
remains to be done by the vendor before the contract is completed, as 
to ascertain the price, quantity or individuality of the goods, the con- 
structive possession and the property shall remain in the vendor. 
This was an action of Trespass, tried at the Fall Term, 
1841, of New Hanover Superior Court of Law, before his 
Honor Judge Pearson, in which the plaintiff declared that 
the defendant had taken possession of and carried away a 
certain raft of timber belonging to the plaintiff. It was 
proven that the timber was sent by the plaintiff to the town 
of Wilmington for sale; that the owners of the Clinton 
Steam Saw Mill had bargained for the raft of timber with 
the agent of the plaintiff, and had agreed to pay him four 
dollars per thousand feet; that at the time the bargain was 
made the timber was lying in the river, and was afterwards 
put in the timber pen, where all the timber belonging to the 
mill was kept, to be inspected; but the next day, before it 
was inspected, the timber was taken away, in consequence 
of which the owners of the mill did not pay or offer to pay 
for it. The defendant contended that from this proof the 
plaintiff had parted with his title to the timber, and the pos- 
session was in the owners of the mill, and that consequently 
he could not recover. His Honor was of opinion that there 
were no such sale and delivery as passed the title out of the 
laintiff, and so instructed the jury. And evidence having 
een given to prove the taking by the defendant, the jury 
returned a verdict for the plaintiff. A rule for a new trial was 
discharged, and from the judgment rendered, in pursuance 
of the verdict, the defendant appealed to the Supreme Court. 


Strange, for the plaintiff, contended that the delivery 
(37) was not complete, as something further was to be done, 
and cited Chitty on Contracts 108. Long on Sales 160. 

No counsel appeared for the defendant. 


DaniEL, J. The owners of the saw mill agreed to give 
the plaintiff four dollars per thousand feet for his raft of 
timber when inspected and measured. The timber was im- 
pounded, to secure it against the dangers of the river, and to 
have it ready for inspection and measurement. When it was 
placed in the pen it was not intended to be an absolute deliv- 
ery; the constructive possession was still in the vendor; 
there remained something _— done by the vendor, to-wit, 
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to have it inspected and measured. It is a well settled rule 
of law that the vendee’s title to the property is not complete 
by force of a contract of sale, if any thing remain to be done 
on the part of the seller to ascertain the price, quantity, or 
individuality of the goods before delivery; thus if a portion 
of a larger quantity be sold and cannot be ascertained with- 
out weighing or measuring, or other act separating and dis- 
tinguishing it from the rest, the purchaser has no title, till 
his portion has been set apart. Burk v. Davies, 2 Maul. and 
S. 397. Austin v. Craner, 4 Taunton 644. White v. Wilks, 
5 Taunton 176. Simmons v. Swift, 12 Eng. C. L. R. 388. 
Judge Kent says, it is a fundamental principle, pervading 
everywhere the doctrine of the sales of chattels, that if the 
goods be sold by number, weight, or measure, the sale is 
incomplete, and the risk continues with the seller, until the 
specific property be separated and identified. 2 Kent’s Com. 
49°. 

We are of the opinion that the charge of the Judge below 
was correct, and that the judgment must be affirmed. 


Per CURIAM. Judgment affirmed. 








( 38 ) LEWIS METCALF v. JOHN H. ALLEY. 


Where A carried on a suit in the name of B without or against the con- 
sent of the latter, whereby B was compelled to pay costs, B may 
maintain an action on the case against A, to recover damages for the 
injury he has thus sustaided. 

This was an action on the case tried at September Term, 
1840, of Rutherford Superior Court of Law, before his Honor 
Judge Baitey. The facts appeared to be these: A suit was 
instituted in the County Court of Rutherford in the name of 
Lewis Metcalf and John Bradley against one Claton Brown. 
When the suit was called Brown’s counsel moved to disiniss 
it, because no bond had been given for its prosecution. The 
Court directed that Metcalf be called, (the other plaintiff, 
Bradley, having left the State,) and he was informed of the 
motion to dismiss the suit. Metcalf then declared to the 
Court that he had nothing to do with the suit—that he had 
not authorized the suit to be brought, and he desired that it 
should be dismissed. The present defendant, John H. Alley, 
then in Court, said he opposed the dismission of the suit, 
and desired it to be carried on, that John Bradley was in 
Court, and that he was ready to give security for the costs. 
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Alley then gave a bond, signed Juhn Bradley’s name by him- 
self as agent, and also signed as security. The bond was 
received by the Court, and the cause continued. At a subse- 
quent term of the Court, the cause was submitted to a jury, 
and a verdict returned for Brown. An execution thereupon 
issued for the costs, which were collected out of the present 
plaintiff. The Court instructed the jury that Metcalf had a 
right to dismiss the suit, and that, if the present defendant 
opposed the dismission, and thereby caused the Court to have 
the cause continued in the name of both, and the plaintiff 
afterwards had the costs to pay in consequence of the 
(39) wrongful act of the defendant, he, the plaintiff, had 
aright to maintain this suit, and recover of the defend- 

ant the amount of costs incurred in the former suit. 
There was a verdict and judgment for the plaintiff, and 

the defendant appealed to the Supreme Court. 


J. G. Bynum for the plaintiff. 
No counsel appeared for the defendant. 


Danie, J. It appears that Aliey, without authority, 
caused Metcalf to be joined as a plaintiff in the writ and 
declaration against Brown. In the progress of that suit, 
when Metcalf first learned that his name had been used, he 
came into Court and moved to dismiss it. The motion was 
opposed by Alley, and at his instance the suit was continued 
in Court till it was tried, when there was a judgment against 
the plaintiffs for costs. Bradley being out of the State, Met- 
calf was forced by execution to pay these costs. It appears 
to us that the instruction of the Judge, upon these facts 
appearing in evidence, was correct. The plaintiff had sus- 
tained an injury in consequence of the wrongful acts of the 
defendant; and the appropriate remedy was an action of tres- 
pass on the case. The judgment must be affirmed. 

Per CuRIAM. Judgment affirmed. 








(40) STATE v. WILLIAM NORTON and others. 


To support an indictment for knowingly selling unwholesome provisions, 
the provisions’ sold must be in such a state as that, if eaten. they 
would, by their noxious, unwholesome, and deleterious qualities have 
affected the health of those who were to have consumed them. 


This was an indictment tried at Fall Term, 1841, of Bun- 
combe Superior Court of Law, before his Honor Judge 
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Manty. It charged in substance that the defendants had 
sold for one dollar to the prosecutor, one T. W., to be eaten 
as food by him, a bear, which had died a natural death, and 
which had become spoiled, tainted, unwholesome, and unfit 
for the food of man, the said bear having been dead several 
days, the defendants well knowing these facts, and the state 
and condition of the said bear at the time of such sale, and 
the prosecutor being ignorant thereof. Upon the trial it 
appeared in evidence that the bear had died in a pen, either 
by the violence of the pressure or from starvation, and that 
the defendants had taken him out and carried the carcass to 
the prosecutor’s in the night time and sold it for food. Upon 
the prosecutor’s adverting to some peculiarity of scent aud 
appearance about the flesh, the defendants assured him that 
it was good, and that they had shot itin the pen. There was 
much conflicting testimony as to the appearance of the meat 
and oil, and also as to its effects upon the health when taken 
into the stomach. The Court instructed the jury that it was 
not necessary for them to find, that the meat was such as to 
produce sickness or death when eaten. If they were satis- 
fied from the testimony that the bear was found dead, and in 
such a state as to render it unfit to be eaten, according to the 
usages of a decent and cbristian people, and the defendants 
knowingly sold it to the prosecutor for food, without 
(41) disclosing the condition in which it was found, they 
would be guilty. This part of the charge was excep- 
ted to, and there was a rule for a new trial for misdirection. 
The rule being discharged, and judgment pronounced, in pur- 
suance of the verdict, the defendants appealed to the Supreme 
Court. 


J. G. Bynum, for the State, cited State v. Smith, 3 Hawks 
378; 2 Russ. Crim. Law 286; 2 East. P. C. 822; 2 Chitty’s 
Crim. L. 556. 


DanieEt, J. Knowingly selling unwholesome provisions 
is a misdemeanor at the common law. State v. Smith, 3 
Hawks 378. 2 East’s P. C. 822. 1 Rus. on Crimes, 114. 
The Judge charged the jury, that it was not necessary that 
the meat sold should be such as to produce sickness or death, 
when eaten, if it was in such a:state as to render it unfit to 
be eaten, according to the usages of a decent and christian 
people. We think that the charge was too broad. The gist 
of the offence consists in the knowingly selling for lucre, 
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provisions, which may: be injurious to the health of those 
who are to consume them. To support this indictment, the 
meat sold must have been in such a state, that, if eaten, it 
would, by its noxious, unwholesome, and deleterious quality, 
have affected the health of those who were to have con- 
sumed it. Rex v. Dizon, 4 Camp. Rep. 12. The same case 
before the Judges of the King’s Bench, 3 Maul. and Sel. 11. 
We are of the opinion that there must be a new trial. 
Per CurIAM. New trial awarded. 








(42) JACOB NEWSOM v. WILLIAM ANDERSON. 


If an injary to another be immediate, and committed with force, either 
actual or implied, it is the subject of an action of trespass vi et armis, 
whether the injury be wilful or not. 

Where a person was cutting down trees growing on his own land, and 
one of them accidentally fell on his neighbor's land, held, that an 
action of trespass quare clausum fregit would lie, whether there was 
any grass or other vegetable matter growing on the ground or not. 

This was an action of Trespass vi et armis quare clausum 
fregit, tried at the Fall Term, 1841, of Stokes Superior 

Court, before his Honor Judge Nasu. The plaintiff and the 

defendant were owners of contiguous tracts of land. In 

clearing near the dividing line, a tree cut on the defendant’s 
land feil with part of the top on the land of the plaintiff. 

There was no evidence to show that the tree was felled by 

design or carelessness on the plaintiff’s land; nor was there 

any evidence to show that when the tree fell there was any 
grass or vegetable growth of any kind, or that any actual 
injury was sustained by the land. The counsel for the plain- 
tiff requested the Court to charge the jury, that when a man, 
in clearing his land, fells a tree so that any part of it falls on 
his neighbor’s land, it is a trespass for which an action of 
trespass quare clausum fregit can be sustained. The Court 
declined giving the instructions as prayed for, but charged 
the jury that every voluntary entry on the land of another, 
without his consent, and not sanctioned by the law, was a 
trespass for which an action could be brought—that in this 
case the plaintiff could not sustain his action, unless they 
were satisfied from the evidence that the tree was designedly 
or carelessly felled by the defendant £o as to fall on the plain- 
tiff’s land, or that, by falling on the plaintiff’s land, it had 
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fallen on his grass or vegetable growth of some kind. 
(43) There was a verdict and judgment for the defendant, 
and the plaintiff appealed. 


J. T. Morehead for the plaintiff, cited Rev. Stat. c. 31. s. 83; 
Daugherty v Stepp, 1 Dev. and Bat. 371; Gregory v Piper, 17 
Eng. C. L. R. 454; Baker v Berkeley, 14 Eng. C. L. R. 197. 

No counsel appeared for the defendant in this Court. 


Danrkt, J. To sustain trespass, the injury must in general 
be immediate, and committed with force, either actual or 
implied. If the injurious act be the immediate resuit of the 
force originally applied by the defendant, and the plaintiff 
be injured thereby, it is the subject of an action of trespass 
vi et armis, by all the cases both ancient and modern, and it 
is immaterial whether the injury be wilful or not. Leame v. 
Bray, 3 East’s Rep. 599; 2 Leigh’s N. P. 1402. We think 
that the charge of the Judge was incorrect, when he said 
“that the plaintiff could not recover, unless the tree was 
designedly or carelessly felled by the defendant, so as to fall 
on the plaintiff’s land, or that, by falling on the plaintiff’s 
land, it had fallen on his grass or vegetable growth of some 
kind.” The ground of the action, Q. C. F. is the injury te 
the possession, (3 Black. Com. 210; 1 Term R. 480,) and 
that, whether the injury extends to the plaintiff ’s land in the 
mineral or vegetable kingdom. Is not the felling of trees on 
a person’s land and encumbering it with rubbish an injury 
to the possession? Wethink it is. Where a master ordered 
his servant to lay down a quantity of rubbish near his neigh- 
bor’s wall, but so that it might not touch the same, and the 
servant used ordinary care in executing the orders of his 
master, but some of the rubbish naturally ran from the pile 
ayainst the wall, it was held that the master was liable in 
trespass. Gregory v. Piper, 17 Eng. C. L. Rep. 454. 

We are of the opinion that there must be a new trial. 

; Per CuRIAM. New trial awarded. 
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| (44) WARDENS OF THE POOR ON THE RELATION OF 
CHARLES BUMGARNER v. ANDREW COPE. 
q Where an appeal has been taken from the judgment of a Justice of the 
y Peace, the parties may, by consent, while the P nay remain in the 
hands of the magistrate, set aside the appeal and have a new trial. 
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Where a judgment is recovered in the name of the Wardens of the Poor, 
by a relator for a penalty, to one half of which he is by law entitled, 
he may release one half of the jodgment, that being his own share, but 
he cannot release the other half, which belongs to the Wardens. 


This was an appeal from the judgment of the Superior 
Court of Law of Haywood County, at Fall Term, 1841, his 
Honor Judge MaNty presiding, dismissing an appeal which 
had been taken tothat Court from the County Court of Hay- 
wood. The facts are sufficiently stated in the opinion deliv- 
ered in this Court. 


Francis for the plaintiff. 
No counsel for the defendant. 


Gaston, J. The transcript in this case shows that on the 
29th of November, 1837, a warrant was issued by John 
Witherow, a Justice of the Peace of the County of Haywood, 
summoning the defendant to appear and answer the com- 
plaint of Charles Bumgarner, who sued as well for himself 
as the Wardens of the Poor of said County, in a plea of debt 
for one hundred dollars, due by penalty under the act of 1826, 
for trading with David, the slave of Robert Love. On the 
2d of December following, judgment was rendered thereon 
by the said Witherow and J. L. Dilliard, Justices of the 
Peace, in the following words: “Judgment for the sum of 
one dollar and twenty cents against the Wardens;” and on 
the 9th of the said month, the necessary affidavit having 
been made, an appeal from the said judgment was granted 

“to the plaintiff” by John B. Love, another Justice 

(45) of the said county. Mr. Francis as attorney “for the 
plaintiffs,” on thesame day gave notice to the Justices 
Witherow and Dilliard of this appeal, and required them to 
return the papers in the cause to the next County Court. 
Afterwards, to-wit, on the 25th of December, 1837, it appears 
from the transcript that the parties met and agreed “to have 
the business reconsidered,” and on the succeeding day, 
December 26th, judgment was by consent rendered against 
the defendant, before the Justice Dilliard, for one hundred 
dollars, and it was indorsed that the plaintiff, Bumgarner, 
agrees to claim only fifty dollars of the judgment from the 
defendant, for which execution shall issue, and costs one 
dollar and twenty cents. At the January Term, 1838, of 
Haywood County Court, the case is docketed as a suit of the 
Wardens of the Poor on relation of Charles Bumgarner 
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against Andrew Cope, and after several continuances, the 
Court, at January Term, 1839, dismissed the suit. From 
this order or judgment it is stated that the Wardens, by 
their counsel, appealed to the Superior Court, and in the 
Court, at the last Term thereof, on motion of the defendant’s 
counsel, the cause was ordered to be dismissed, and the War- 
dens appealed to this Court. 

To us it seems that there was no error in the order or 
judgment of the Superior Court. When the first judgment 
was rendered on the warrant, the plaintiff had a right, within 
ten days, upon sufficient cause shown, to appeal therefrom, 
and, having exercised that right, the judgment was thereby 
vacated, and the further ezercise of jurisdiction over the case 
by a Justice out of Court was at an end. But the appeal 
had not yet been returned to Court, the papers were in the 
hands of the magistrate, and we see no reason why the par- 
ties might not then consent to withdraw the appeal, set aside 
the judgment, and try the cause de novo. No consent can 
give jurisdiction over a subject matter to a tribunal, which 
by law cannot take cognizance of it; but aftera judgment 
has been rendered in a Court, and while the record yet 
remains there, the parties may consent that the judgment be 
set aside; and when the judgment is set aside, the case is 

again open for the exercise of the jurisdiction, which 
(46) such Court has by law over the subject matter of the 
controversy. From the last judgment, that is, the 
one confessed by the defendant, there was no appeal; and 
we are at a loss to conceive what was the matter in dispute, 
which the Wardens supposed that the County or Superior 
Court had under their consideration. The Wardens had no 
right to complain that Bumgarner had released a moiety of 
the judgment. He was persoually entitled to a moiety, and 
this he could release. But the interest in the other moiety 
of the debt was the property of the Wardens, and this he 
did not release, because he eould not release it. 
The judgment of the Superior Court must be affirmed 


with costs. 
Per CurRIAM. Judgment below affirmed. 
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STATE v. THOMAS ROBESON. 

In cases of Bastardy, an examination of the woman, which does not 
appear to have been taken within three years from the birth of the 
child, is defective, and may be quashed; but the defect is not necessa- 
rily fatal. and all objection on that account is waived, if not made in 
the regular mode. and at the proper time. The objection should be 
made before the issue is tendered. 

Notwithstanding such defect, the examination is evidence, on the trial 
of the issue, as to the truth of the charge. 

The case of the State v. Carson, 2 Dev. and Bat. 368, cited and approved. 
This was an appeal from the judgment of the Superior 

Court of Law of Bladen County, at Fall Term, 1841, his 

Honor Judge Pearson presiding. The case was a proceed- 

ing under an Act of Assembly relating to bastardy. An 

issue having been made up in the County Court, 
(47) whether the person charged was the father of the 
bastard, was there tried, and an appeal taken to the 

Superior Court. Upon the trial of the issue in the Superior 

Court, the Solicitor for the State offered in evidence the orig- 

inal examination of the woman. It did not appear upon 

the face of the examination, whether or not it had been 
taken within three years from the birth of the child. His 

Honor held it inadmissible. The Solicitor then offered to 

supply this defect by proof from the magistrates who took 

the examination, and others, that it had been in fact taken 
within a few months after the birth of the child, but this evi- 
dence was rejected by the Court. A verdict and judgment 
were rendered for the defendant, and the Solicitor for the 
State appealed to the Supreme Court. 


J. G. Bynum, Solicitor, for the State. 
No counsel for the defendant. 


Gaston, J. By the act of 1741, “for the suppression of 
vice and immorality,” it was enacted, that any two Justices 
of the Peace, upon their own knowledge, or information 
made to them, that any single woman within their county 
was big with child, or had been delivered of a child, might 
cause her to be brought before them and examined on oath 
touching the father thereof, and that the person so accused, 
upon her examination, should be adjudged the reputed father 
of the child, and stand charged with the maintenance thereof 
as the County Court should order. By the amendatory Act 
of 1814, it was recited, that the Act of 1741, by rendering 
the oath of the woman conclusive evidence of the fact of 
paternity, had an injurious effect upon the public morals; 
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and thereupon it was enacted that the person so accused 
should be entitled to have an issue made up to try whether 
he be the father of the child, and that, upon the trial of such 
issue, “the examination of the woman upon oath before two 
Justices of the Peace, in the manner prescribed by the said 
Act, (the Act of 1741,) and returned to Court, should be 
prima facie evidence only against. the person so accused.” 
To this enactment was added a further one in these words: 
“And all examinations upon oath to accuse or charge 
(48) any man of being the father of a bastard child, shall 
be had and taken within three years next after the 
birth of said child, and not after.” In the Revised Statutes 
concerning bastard children, chap. 12, the enactments of the 
Acts of 1741 and 1814 are consolidated, no alterations being 
made even in their phraseology, except such as became nec- 
essary, because of their being brought into this intimate 
union. It re-enacts the provisions of the Act of 1741, with 
the exception of that which declares that the person charged 
by the examinant shall be adjudged the father of the child, 
substitutes for it the provision of the Act of 1814, that “the 
examination of the woman taken before two Justices of the 
Peace, in the manner prescribed above, and returned to Court, 
shall be prima facie evidence only against the person so 
accused;” and subjoins the provision or enactment with 
respect to the time within which examinations shall be had. 
Under this Statute it is competent for the party accused to 
object that the charge has not been preferred within the time 
prescribed, and also to deny the truth of the charge itself. 
These, however, are defences distinct in their nature, and 
the purposes of justice as well as the known analogies of 
law require that they should be brought forward, if meant to 
be insisted on, distinctly, in proper form and apt time. If 
the statutory prescription in regard to time is to be expoun- 
ded as an ordinary act of limitation, the party charged may 
plead this prescription at the same time that he tenders a 
general denial of the charge. But it is clear that, unless he 
do bring it forward by plea, he cannot avail himself thereof 
on the trial of the truth of the charge, and it is equally clear 
that if he do bring it forward by plea, and issue be taken on 
the truth of the matter so pleaded, parol evidence may be 
received of the time of the birth of thechild. The practice, 
however, has been, to consider an objection to the time of the 
examination as one fit to be made in limine, before tendering 
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an issue upon the matter charged. This seems to us the cor- 
rect course. The Statute makes no provision for the trial of 
any controverted fact, except that of the paternity of the 
child. This silence, taken in connection with the general 
rovisions of the Act, induces the belief that the Leg- 
(49) islature intended that the return of the examining 
magistrates should show that the examination was 
made within the prescribed time. If it do not, the party 
charged may move the Court to quash the return. The 
Court, on being satisfied.that the defect is one of form, may 
allow the magistrates to amend the proceedings according to 
the truth of the case; or, if this be refused, a new warrant 
may be sued out and a new examination had without delay. 
It is to be borne in mind that the procedure is not in the 
nature of a prosecutiun for a criminal offence, but is designed 
to secure indemnity to the county, against the charge of 
maintaining the unfortunate infant; and it ought to be so 
regulated that, while the person, sought to be charged with 
this maintenance, is fully secured in the enjoyment of every 
defence allowed by the law, the just object of the statute 
should, if possible, be effected in all cases coming within its 
purview. 

While we admit that an examination, which does not 
appear to have been taken within the prescribed time, is 
defective and may be quashed, we understand it to be settled 
that this defect is not necessarily fatal, and that all objection 
to it on that account is waived, if not made in the regular 
mode and at the proper time. So it was adjudged in Car- 
son’s case; 2 Dev. and Bat., 368. In that case the question 
did not arise, and was therefore left undecided, whether the 
defect might not be insisted on as an objection to the admis- 
sion of the examination in evidence. Upon this question 
our opinion is that the examination is evidence, notwith- 
standing any such defect. The words of the Statute con- 
duct us to this conclusion. They prescribe the manner in 
which the examination shall be had, that is to say, upon a 
warrant issued by two Justices of the Peace against the 
mother of the illegitimate child, and declare that when thken 
in the manner “ as above prescribed,” the examination shall 
be evidence in the trial of the issue. The prohibition of 
examinations, not taken within three years from the birth 
of the child, not only follows after that declaration, but can- 
not, without violence to its language, be understood as pre- 
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scribing the manner of taking the examination. But we have 
other reasons for adopting this conclusion. There is no 
(50) necessity for permitting,and there may be much incon- 
venience from permitting, the objection to be thus 
brought forward. The party sought to be charged, if he wish 
to rely on it as a defence, has a full opportunity of presenting 
it before tendering an issue; and if he will not avail himself 
of this opportunity, he ought not to be allowed to'spring it 
upon the officers of the county upon the trial of the issue, 
and thus obtain a verdict by surprise, which will be forever 
conclusive, however repugnant it may be to the truth and 
justice of the case. 
The judgment below must be reversed, and a venire de 
novo should then be awarded. 
Per Curiam. Judgment reversed, and a venire 
de novo awarded. 





STATE v. WILLIAM STALCUP AND OTHERS. 


An officer, who has arrested a prisoner under a State warrant, has a 
right to tie him, if he believes it necessary to secure him, and of this 
necessity he is himself the sole judge. 

But if the officer is guilty of a gross abuse of this authority, that is, if 
he does not act honestly according to his sense of right, but, under the 
pretext of duty, is ret his malice, he is liable to indictment, 

i 


and the jury must judge of his motives from the facts submitted to 


them. 

In such a case those who are commanded by the officer to assist him and 
do assist him, are justified, though the officer himself has abused his 
authority, provided they acted bona fide in obedience to this command, 
and not to gratify his or their malice. 

The case of the State v. Pendergrass, 2 Dev. and Bat., 365, cited and 


approved. 
This was an appeal from the judgment of the Superior 
Court of Law of Macon County, at Spring Term, 1841, his 
Honor Judge Battie presiding. The defendants 
(51) were indicted for an assault and battery on the prose- 
cutor. It appeared that the defendant, William Stal- 
cup, being a constable in the county of Macon, arrested the 
prosecutor under a State warrant, and, with the aid of the 
other defendants, who were cammanded to assist him, tied 
the prosecutor and took him before a mag'strate. A good 
deal of testimony, which is stated at large in the case, was 
introduced on th» trial, to show the circumstances, under 
which the arrest was made and the tying ordered. It is 
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deemed unnecessary to repeat them, as the only questions in 
this Court arose upon the instructions given to the jury in 
the Court below, which are stated in the opinion of this 
Court. 


Francis, fur the defendants, cited 4 Black. Com. 300. 
Hawk. P. C. p. 130, s. 23. Bac. Ab. Tit. Ass. and Bat Let. 
C. p. 155; and Branch v. Bradley, 2 Hay. 53. 

J. G. Bynum, Solicitor, for the State, cited 1 Saund. Plead. 
& Ev. 445, 691. 


Gaston, J. In this case the counsel for the defendants 
prayed the Court to instruct the jury, that an officer, having 
a State’s warrant to arrest an individual for an escape, had 
a right to tie the prisoner, if he deemed it necessary; that 
the officer was the sole judge of this necessity; and that he 
was not answerable if he used no more furce than was requi- 
site to tie him. The Court declined to give this instruction, 
but instructed the jury, that the officer had a right to use 
such means as were necessary and proper to secure his 
prisoner, therefore might tie him if it were necessary so to 
do; but if the jury were satisfied from the evidence that a 
man of ordinary prudence would not have deemed it neces- 
sary and proper to secure the prisoner by tying him, then 
they were authorized to find the officer guilty of an assault. 

With this instruction we are not satisfied, and the latter 
part of it we deem erroneous. The Jaw gives the officer all 
the powers which are necessary for the effectual execution of 
the mandate issued to him. It is the duty of the officer to 
have the body of the person charged before the Court or 

. magistrate, to whom the warrant is returnable; and 
(52) it is manifest that for this purpose it may be necessary 
to secure the prisoner by tying him. The act of tying 

is, therefore, within the limits of the officer’s authority; and 
of the propriety and necessity of adopting this mode of 
securing the prisoner, the officer is the judge, and the jury 
cannot supervise the correctness of his judgment. He will 
indeed be liable, although he does not transcend his powers, 
if he grossly abuse them; and whether he did or not so 
abuse them was the proper enquiry to be submitted to the 
jury. Upon this enquiry we hold that the instructions 
should have been, as we have before laid it down in an 
analogous case, (State v. Pendergrass, 2 Dev. & Bat. 365.,) that 
there was an abuse of authority, if the facts testified con- 
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vinced the jury that the officer did not act honestly in the 
performance of duty according to his sense of right, but, 
under the pretext of duty, was gratifying his malice—but if 
they were not so convinced, he did not abuse his authority. 

The counsel also prayed of the Court to instruct the jury 
that the assistants of the officer were justified in tying and 
assisting to tie the prisoner, upon being commanded to do so 
by the officer, although he might have abused his authority 
in giving that command. It does not appear that the Court 
gave any instruction upon this prayer. ‘To us it seems that 
the instruction asked for was correct, with this modification, 
if they acted bona fide in obedience to this command, and did 
not avail themselves of it to gratify his or their malice. 

We are of opinion that the judgment ought to be reversed, 
and the case submitted with proper instructions to another 
jury. 

Per CuRIAM. Judgment reversed, and a venire 

de novo awarded 








(53) STATE, TO THE USE OF THOMAS J. BUCHANAN, 
v. EVANDER McINTOSH. 


In an action against a Sheriff for the misconduct of a person alleged to 
be his deputy, it is not necessary to produce a written deputation. or 
give notice to the Sheriff to produce it. It is sufficient to show that 
the person acted as deputy with the consent and privity of the Sheriff. 

This was an action of Debt upon the official bond of the 
defendant, as Sheriff of the County of Moore, tried at the 

Spring Term, 1841, of Chatham Superior Court of Law, 

before his Honor Judge Pearson. The breach assigned 

was that one Hedgepeth, the deputy-sheriff, had, in January 
and February, 1838, received certain papers to collect, and 
had failed todo so. The bond of the Sheriff, bearing date in 

August, 1837, was duly proved. The plaintiff then called 

one Curry, and proposed to prove by him, that, during the 

year commencing in August, 1837, and ending in August, 

1838, Hedgepeth had acted as deputy-sheriff with the privity 

of the defendant Curry was asked by the defendant’s 

counsel, whether he did not know that Hedgepeth had 
received from the defendant a deputation in writing, and 
given the defendant a bond for the faithful discharge of bis 
duties as deputy-sheriff. Curry said he knew there was such 
a deputation in writing and such a bond. The defendant’s 
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counsel then objected to the evidence offered by the plaintiff, 
insisting that the deputation and bond ought to be produced, 
and that the fact of Hedgepeth being a deputy could not be 
proved in any other way. The Court was of opinion that, 
although in a suit by the defendant or Hedgepeth, if it 
became material to show the fact of his being a deputy, the 
written deputation might be required as the best evidence; 
yet in a suit by a third person, as in the present case, the 
plaintiff was not expected to know whether there was a 
written deputation or not, and was not bound to pro- 

(54) duce it or to give notice for its production, but was 
permitted to prove the fact of his being a deputy by 
showing that he acted as deputy with the consent and privity 
of the Sheriff. This evidence having been given and the 
breach proved, there was a verdict and judgment for the 
plaintiff, and the defendant appealed to the Supreme Court. 


J. H. Haughton, for the plaintiff, cited Roscoe on Ev. 30, 
13, 483, 484. Mott v. Kipp, 10 Johns. Rep. 488. 15 Johns. 
Rep. 54. Starkie on Ev. 1066-7. 2 Starkie on Ev. 54, 55. 
Title Agent. 

No counsel for the defendant in this Court. 


Rurrty, C.J. For the reasons stated by his Honor, we 
think his opinion right. If the relator had endeavored to 
prove the connection between the defendant and his supposed 
deputy by the deed or writing, constituting the deputation, 
it would have been incumbent on him to produce the 
written instrument itself, or to have taken such other steps as 
would let him in to prove its contents. But the relator did 
not offer evidence of that description. He proved that Hedge- 

eth acted as the defendant’s deputy, not only in the particu- 
ar instance, for which he now endeavors to make the defend- 
ant responsible, but generally as under Sheriff in the execu- 
tion of mesne and final process, and other official duties. 
From the defendant it comes out that he had made Hedge- 
peth his deputy by deed; and for that reason he asked to — 
exclude the relator from all circumstantial evidence of the 
fact, however cogent. But the objection is untenable. The 
relator cannot be bound to produce a document, the existence 
of which he has no means of ascertaining, and still less of 
gaining a knowledge of its contents. There are many 
analogous cases. One is the case of partners. If a suit be 
brought by persons in that character and it be shown they 
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contracted by deed, they must produce the instrument, in 
order to show who are the partners. They have the instru- 
ment, and, therefore, must not keep it back. But if a suit 
be brought against co-partners, it is sufficient to prove that 
they acted as such, and so held themselves out to the world. 
2 Stark Ev. 585. Another case is that of an ordinary 
(55) agency, which is established by showing a course of 
dealing by one person for another, and the recognition 
by the one of the acts of the other in similar instances. In fine, 
the relation between the defendant and his deputy is estab- 
lished by means like those which establish the relation 
between the public and the Sheriff himself, namely, by show- 
ing that he acted as such, without going back to his election 
and legal qualification. 


Per CurIAM. Judgment affirmed. 





WILLIAM B. MOSS v. NICEY MOSS. 


A husband cannot obtain a divorce from his wife, on the ground of adul- 
tery committed by her after a separation, if such separation has been 
ocvasioned by the fault or at the instigation of the husband. 

A party applying for a divorce is bound by his admission, in the pleadings 
or on record, of facts, which legally bar his application, even though 
a jury. on issues submitted to them, find a verdict in contradiction of 
such facts. 

The cases of Scroggins v. Scroggins, 3 Dev. 535. and Whittington v. 
Whittington, 2 Dev. & Bat. 64, cited and approved. 

This cause was tried at Fall Term, 1841, of Macon Supe- 
rior Court of Law, before his Honor Judge Manny. It was 
a petition filed on the 25th of March, !838, by the plain- 
tiff against his wife, for a divorce from the bonds of matri- 
mony, for the cause of the wife’s adultery. It states that the 
circumstances of the parties were humble, and that their 
marriage took place in December, 1835 ; they: “ lived happily 
together for some time, until the wife had a child under cir- 
cumstances, which forced upon the petitioner’s mind the 

conclusion, beyond a doubt, that the child was not 

(56) his, but spurious; that upon that unexpected change 
of his fortunes the petitioner determined to divulge 

the fact at once, and he then made known to his wife that he 
well knew, as she did, that her said child was not his issue, 
and that from thenceforth he would not receive her as his 
wife: upon which information the defendant, as soon as she 
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had recovered from her indisposition, (at lying in,) left the 
petitioner’s house, and hath not since returned.” The peti- 
tion further states that, in the beginning of the year, 1837, 
the petitioner left this State and was absent about one year; 
and then charges specifically, that the defendant went to 
live with one W. G., and has continued to live with him in 
adultery ever since, and has there had another child, which 
is the issue of W. G., and not of the petitioner, who was absent 
and in a distant State at the period of conception. 

The answer states, that about two years before the mar- 
riage the defendant had a child, of which the petitioner was 
the father, and so acknowledged himself to be; and that the 
adulterous intercourse between the parties afterwards contin- 
ued up to the marriage, at which time she was again pregnant, 
and in about six months thereafter the second child was 
born. The answer then states that the defendant is unable 
to give a specific reply to the circumstances, which, as the 
petitioner alleges, induced him to believe that the child was 
not his, for the reason, that in the petition none of those cir- 
cumstances are set forth. And it further states, that about 
one month after the birth of that child the petitioner drove 
the defendant from his house in the manner stated in the 
petition; and it avers, that from her marriage up to that time 
she had no criminal conversation with any man, but lived 
chastely. Upon the trial it was admitted by the parties, that 
before their marriage the defendant was the kept mistress of 
the petitioner, and that they had one. child; and also that 
when they intermarried she was pregnant of a second child, 
and that, upon the birth of it, a dispute arose between them 
upon the paternity of that child, whereupon the wife left her 
husband’s house. Upon issues toa jury, they found, that the 
defendant separated herself from her husband and lived in 

adultery with W.G.; that the petitioner did not allow 

(57) of his wife’s prostitution, nor expose her to lewd 

company, whereby she was ensnared to the said crime, 

nor admit her into conjugal society after he knew of the 
criminal fact. 

The cause then coming to be heard upon the pleading:, 
admissions of the parties and finding of the jury, the peti- 
tioner moved thereupon for a divorce from the bonds of 
matrimony. But the presiding Judge declared his opinion 
that it was not fit to grant that motion, and, no other being 
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made, the petition was dismissed with costs. From this 
decree the petitioner appealed to the Supreme Court. 


No counsel appeared for the petitioner. 
Francis for the defendant. 


RurFin, C. J. This case presents no new legal question ; 
but the decision seems to be sustained by the previous adju- 
dications-of this Court. 

The libel is not founded on anti-nuptial want of chastity, 
nor on the alleged imposition on the husband from his sup- 
posing himself to be the father of the child, of which bis wife 
was pregnant at their marriage, when in fact it was the off- 
spring of some other man. If it had been thus founded, the 
case of Scroggins v. Scroggins, 3 Dev. 535, would have 
been an answer to it. The gist of the complaint is the sub- 
sequent adultery of the wife; and that is established. Her 
previous impurity is brought forward to account for and 
justify, on the part of the husband, the state of separation, 
during which this undoubted criminality of the wife arose. In 
that point of view it was properly stated, as a material part 
of the plaintiff’s case. For as the statute provides that if 
“either party has separated him or herself from the other, 
and is living in adultery, the injured party‘may obtain a 
divorce,” it follows, if the criminal fact has arisen wholly 
during a separation of the parties, that the occasion of the 
separation ought to be stated, so as to show that the party 
applying did not cause the separation, but was injured by it 
as well as by the adultery. Hence in Whittington v. Whit- 
tington, 2 Dev. & Bat. 64, we held that adultery by the wife, 

after abandonment by the husband, would not found 
(58) a decree for a divorce in his favor; and indeed that 
the marriage could not be dissolved at the instance of 
the party to whom default in any of the essential duties of 
married life is fairly imputable. Among the most essential 
of those duties is conjugal society; both in being stipulated 
for in contracting the relation of man and wife, and asa 
wholesome restraint upon and an effective protection against 
those passions and weaknesses, to which both sexes are in 
some degree subject. When, therefore, a divorce is sought, 
for a cause supervening separation, it must be inquired, 
whether that cause probably grew out of the separation, and 
whether the separation was the act, and, so, the fault of both 
the parties, or of one of them and which. 
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Applying these principles to the case before us, the deci- 
sion must be against the plaintiff. 

It is true the jury have said the wife separated herself 
from her husband, and have exonerated him from the impu- 
tation of connivance and it must be granted thereupon, that 
prima facie it is to be taken, that upon the wife rests the 
fault of the separation, as well as that of her subsequent 
incontinence. But upon the whole record that effect cannot 
be given to the finding of the jury, because it is inconsistent 
with the facts, pleaded in the libel, or otherwise admitted by : 
the plaintiff on the record. The Statute, indeed, requires ail 
the material facts, charged in the libel to be submitted to a 
jury, upon whose verdict, and not otherwise, the Court is to 
decree. Rev. Stat. c. 39, 8.5. But that obviously means 
those facts upon which the plaintiff founds his or her right 
to a divorce. The purpose is to prevent collusion between 
the parties; and hence a divorce is not to be granted upon 
facts admitted in the pleadings or on the trial, but only on 
facts pleaded, proved, and found by a jury. But, although 
a divorce can never be granted on such admissions, yet it is 
quite clear that it may and must be refused upon the ground 
of the admission, by the party applying for it, of such facts 
as legally bar the application. It is a general rule that a 
party is concluded by the statement of his own pleadings; 
and, therefore, that a verdict contradictory to them is naught. 

But, as the Legislature leans against divorces, the 

(59) Statute has introduced an exception to that rule thus 
far, namely that admissions shall not authorize a 
decree for a divorce. The same reason renders the general 
rule applicable, and with peculiar force, to admissions by 
the plaintiff of facts adverse to the divorce sought; and, 
therefore, it is to be seen, how far the facts found by the jury 
are consistent with those stated or admitted by the petitioner. 
We think, notwithstanding the verdict, that in this case it 
is established by the admissions of the ‘plaintiff, that the 
separation was not the act of the wife merely and exclusively, 
or even principally her fault; but that it was contemplated, 
desired, and intended by the husband, and was chiefly his 
. act, and without any sufficient cause as yet made apparent 

The libel states explicitly, that upon the birth of the 
second child, (with which the defendant was pregnant at 
her marriage.) the husband told his wife “that from thence- 
forth he would never receive her as his wife,” and this repu- 
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diation was founded entirely upon the declaration he then 
made, that he was not the father of the child. Upon that 
point a controversy existed between them; he denying, and 
she affirming, that the child was his. The result of that 
controversy was that he abjured the connection in the terms 
just mentioned ; and “upon that information” the wife, as 
soon as she was able, left her husband’s house. What else 
did the husband expect or wish? Their circumstances were 
narrow and rendered their joint labor needful for their sup- 
port and that of their children. When people are in that 
condition, and the wife is charged by the husband with 
prostitution, and imposing on him a spurious issue, and is 
told by him that he will never receive her as a wife, what 
else is she to understand, but that they cannot have the 
same home, and that she must leave her husband’s house 
and seek a home elsewhere? This defendant says that she 
did so understand the petitioner; for the answer states that 
“he drove her from his house.” It seems to us that she 
understood him correctly. For, besides the plain sense of 
his language, there are the facts, that he made no effort to 
detain her in the first instance, or to induce her return, 
although it is not intimated in the libel, that her 

(60) departure was unknown to him, or her place of retreat 
concealed from him. Indeed, it is not unnatural, if 

he really believed she was the wanton he alleged, that he 
should desire to be freed from her society and relieved from 
her maintenance. The libel states as a fact that the plaintiff 
was not the father of the child; and thus states it as an 
excuse for the harsh sentence pronounced on the wife imme- 
diately after her confinement. The very manner and occa- 
sion of bringing that matter forward afford, therefore, the 
true interpretation of the plaintiff’s language to his wife. 
They show his wish to get clear of her society and to drive 
her from his house. If, indeed, the plaintiff had informed 
us of the circumstances, which established beyond a doubt 
in his mind, that he was not the father of the child, and 
had shown their existence by proof, there might be some 
plausible ground to palliate, to some extent, the act of 
expelling his wife from his dwelling. But we need not con- 
sider the effect of such proof; for the case is utterly destitute 
of evidence on the point, and an issue on it was not even 
asked for. Therefore, we are obliged to say, that in any legal 
or just sense it cannot be held, that the wife separated her- 
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self from her husband, for that implies that it was without 
his concurrence, or, at least, not at his instigation or com- 
mand. And we must further say, that, without proof to the 
contrary, the legal presumptions of innocence on the part of 
the wife, and of the legitimacy of a child born in wedlock 
must stand, and repel that part of the accusation against the 
defendant. 

As the Court must take the case, then, it is, that the plain- 
tiff, without any reasonable cause, forced his wife to leave 
his house, and to leave it with a character tainted by the 
unhappy connection, to which he had seduced her before 
the muarriage, and now unjustly ruined by his own false 
charge of infidelity to him; and that he then left the State 
fur a year, without making any provision for her, and with- 
out her having, as far as oo any friends to whom she 
might look for support or shelter, but obliged to gain a sub- 


sistence for herself and her children in the best way she 
could. In such a case, might not the husband, on his return, 
expect to find that a woman, thus seduced, traduced, de- 


graded, destitute, and abandoned, had yielded to 
(61) temptations, to which. in her weakness and necessity 
he had been the occasion of exposing her? 

We think, therefore, that immoral and criminal as the 
conduct of the wife has been, it furnishes no sufficient 
ground to dissolve the marriage. The husband also wants 
merits. By his own unfounded accusation and cruel expul- 
sion of his wife from his roof, he, probably, may have caused 
the “criminal fact,” which forms the gravamen of the libel. 

The decree must be affirmed with costs. 

Per CURIAM. Decree dismissing the petition 

affirmed with costs. 








MARY ROWLAND’S ADMINISTRATOR v. JOEL ROWLAND, 


In a civil suit against several persons, who have a joint interest, the 
declaration of one as to a fact within his own knowledge, is evidence 
against the others as well as himself. 

But where a suit, as for instance, an action of detinue, is brought against 
one for certain specific property, the declarations of another person, 
who holds other property under the same title, cannot be introduced 
to impugn the title of the defendant. He may be examined as a wit- 
ness in the cause. 

Where there is no evidence to establish a fact, the Judge has a right so 
to instruct the jury. 
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This was an action of detinue to recover a negro named 
John, tried at the Fall Term, 1841, of Montgomery Superior 
Court of Law, before his Honor Judge Pearson. The plain- 
tiff, in submission to the opinion of the presiding Judge, 
having suffered a nonsuit, appealed to the Supreme Court. 
The case, as sent up, contained all the evidence offered on 

the trial, but it is unnecessary to insert it here, as the 
(62) opinion delivered in this Court contains all the mate- 
rial part. 


Barringer for the plaintiff. 
Mendenhall for the defendant. 


DanikEL, J. This is an action of detinue to recover a slave 
by the name of John. The defendant offered in evidence a 
bill of sale for the said slave from his mother (the plaintiffs’ 
intestate) to himself, The plaintiffs contended that their 
intestate was non compos mentis, at the time the said deed 
was executed, or that the same was obtained from her by 
fraudulent practices. In the progress of the trial the plain- 
tiffs offered to prove the declarations of one Cagle, who had 
married the grand-daughter of the intestate, and who had 
obtained from her a bill of sale for four other slaves, which 
deed bore even date with that executed to the defendant.— 
This evidence was rejected by the Court. And we think it 
was properly rejected. In a civil suit against several per- 
sons, who are proved to have a joint interest in the decision, 
a declaration made by one of those persons, concerning a 
material fact within his own knowledge, is evidence against 
him and against all who are parties with him to the suit.— 
Philips on Ev. 73. 11 East 589. Leas vy. De la Cour, 1 
Maule & Sel. 249. This rule has been extended in actions, 
so far as to admit the declarations of one partner, to be evi- 
dence against another, concerning joint contracts and their 
joint interest, although the person who makes such declara- 
tions is not a party to the suit; it is received as an admission 
against those, who are as one person with him in interest.— 
Phillips 73. Wood v. Braddick, 1 Taunt. 104. The above is 
the ah respecting admissions in the case of joint contracts, 
or where several persons have one and the same interest in 
the subject matter. But the same rule cannot be applied in 
actions of trespass or to criminal proceedings. Cagle did 
not have one and the same interest with the defendant in 
the subject matter of this action, which only related to the 
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title to the slave John. There was nothing to prevent Cagle 
from being called and examined as a witness in the cause. 
Secondly. After a great deal of testimony had been 
(63) received on the part of the plaintiff and the defend- 
ant, the defendant’s counsel said he would stil: pro- 
ceed and examine other witnesses. The Court intimated 
“that it was unnecessary to call other witnesses, for, in the 
opinion of the-Court, the evidence already offered, taking it 
to be true, would not justify the jury in coming to the con- 
clusion, either that there was a want of mental capacity in 
Mrs. Rowland at the time she executed the deed, or that 
such undue influence had been used as would avoid the 
deed. We have examined the testimony, which had been 
given in before the Judge made the above remarks, and we 
must say that it exhibited no evidence of mental incapacity 
in Mrs. Rowland, at the time she executed the deed to the 
defendant; nor does it contain any evidence of a fraudulent 
contrivance to obtain the same. We think that the remarks 
of the Judge went no farther than to intimate, that there 
was no evidence to support the allegations made by the 
plaintiffs, and thus far 1t was not erroneous in him to go. 
The judgment must be affirmed. 
Per CuRIAM. Judgment affirmed. 








JOHN E. FORTESCUE v. PELEG SPENCER, AND THE SAME v. 
THE SAME. 


Where A owes B a debt by note of upwards of one hundred dollars and 
in lieu thereof gives B several notes of less than one hundred dollars, 
so that judgments may be taken on them before a justice of the 

; this is not either in fraud or evasion of the Statute prescrib- 
ing the jurisdiction of justices of the peace out of Court. 
These were appeals from the judgments of the Superior 

Court of Hyde County at Fall Term, 1841, his Honor Judge 

SETTLE presiding. The facts were these: The defend- 

(64) ant was indebted to the plaintiff in the sum of $148.42 
due by bond, and on the 26th of May, 1840, in satis- 
faction of that bond, he gave to the plaintiff two other bonds 
in the sum of $74.21 each, payable immediately. These two 
bonds were given and accepted by the parties, respectively, 
with the view that judgments might be taken thereon before 

a justice of the peace; and, accordingly, on the same day 

the defendant accepted the service of two warrants, issued on 
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the bonds, and confessed judgment in each case for $74.21. 
Those judgments having become dormant, the plaintiff 
issued a new warrant on each of them and obtained judg- 
ment thereon before a justice of the peace; from which the 
defendant appealed to the County Court. He there pleaded 
in each that there was no such former judgment as that 
alleged in the warrant; and on the issue joined thereon 
there was a trial and judgment in that Court, from which 
the defendant again appealed to the Superior Court. On 
the trial in the latter Court it was objected, that the transac- 
tion was in fraud and evasion of the Statute, which. confers 
jurisdiction on a single justice of the peace out of Court, 
and, therefore, that the judgments first given, and on which 
the present warrants are founded, were void and the plaintiff 
could not recover—But notwithstanding the objection the 
Court directed the jury to find for the plaintiff upon the 
issue, which was done. From the judgment thereon, the 
defendant appealed to this Court. 


J. H. Bryan for the plaintiff. 
No counsel for the defendant. 


Rurriy, C. J. There cannot be the least question that the 
ruling of his Honor is right. There is no foundation at all 
for saying, that the parties acted in fraud of the law. Were 
a creditor, whose debt exceeded the sum of which a magis- 
trate had jurisdiction, to remit a part of it by acknowledging 
a fictitious payment, for the purpose of taking advantage of 
his debtor, and obtaining a speedier judgment, there might 
be ground for this objection, if made in apt time. But 

what was ‘done here was the act of the parties, and 

(65) consisted of nothing more than the giving of new 
securities for a just debt. Whether that was effected 

by giving one bond for several before existing, or by giving 
several for aliquot parts of a debt before due on one bond, is 
not material. It oppresses no person and evades no law, 
although in the former case jurisdiction is given to a Court 
of Record and that of a Justice of the Peace ousted, and in 
the latter the magistrate acquires jurisdiction. It may have 
been at the instance of the defendant himself and for his 
benefit, as the costs would be less. Besides, if valid at all, 
the objection should have been directly taken in the first 
suit and not collaterally, as in this case, in an action on the 
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( 66 ) ROBERT McNAMARA v. JOHN KERNS et al. 


The Act of Assembly (Rev. Stat. c. 89, s. 24,) authorizing the Wardens 
of the Poor to seize any horses, cattle, hogs, or sheep, belonging to a 
slave is not unconstitutional. 

The Wardens may exercise this power either in person or by a precept 
or authority directed to‘another. 

Such a precept or authority directed to ‘‘any constable of a County,” 
without specifying his name, will justify the constable who executes 
it, if his act be afterwards ratified by the Wardens. 

It is not necessary that to such an authority or precept the Wardens 
should sign their names as Wardens, if in fact they were so. 

By the phrase ‘‘ cattle, hogs, &c. belonging to slaves,” the Statute means 
such cattle, hogs, &c. as the master permits the slave to raise for his 
own use, and to exercise acts of dominion and ownership ovef, as if 
they were his own. 

Although defendants in an action of tréspass sever in their pleas, yet 
where there is but one judgment in their favor, as ‘‘that they go 
without day,” they shall recover but one set of costs. 

The case of Stockstile v. Shufford, Conf. Rep. 556, cited. 

This was an action of Trespass tried at Fall Term, 1841, 
of Rowan Superior Court of Law, before his Honor Judge 
BarLey, in which judgment was rendered for the defendants, 
and the plaintiff appealed to the Supreme Court. The action 
was brought to recover the value of nine hogs, which the 
plaintiff claimed as his and which were taken by the defend- 
ants. The facts were that the plaintiff was a farmer, and 
had several negroes upon his farm, who were permitted to 
raise hogs for themselves. The negroes had the hogs in 
pens, within sight of the dwelling house of the plaintiff, and 
the plaintiff said that they were the negroes’ hogs, that what 
was theirs was his, and that he claimed them as his and for- 
bade their being taken by the defendants. It was further- 
more in proof that a paper writing purporting to be a war- 

rant, signed by five persons, all of whom were War- 
(67) dens of the Poor, and some of whom were Justices of 
the Peace of Rowan County, was directed to the 

“constables, &c.” of said County, and placed in the hands of 

the defendant, Daniel Kerns, one of the constables of the 

said County, to be executed. The paper writing is as fol- 
lows, viz: 
Strate oF NortH Caroiina, Rowan County. 

To the Constables or Sheriff or other officers of Rowan County : 


Whereas by and from information of John Kerns, planter, 
to the Wardens of the Poor of said County, that the slaves 
of Robert McNamara, and also the slaves of Charles L. Tor- 
rence, do, against the Statute, and to the abuse of the rights 
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thereby secured to the citizens of Rowan County, raise, keep, 
and mark hogs as their own right and property: These are 
therefore tocommand you, in the name of the State of North 
Carolina, to take and seize upon the property of hogs owned 
by said negroes, and bring them to the Wardens of the Poor 
of said county, to be disposed of according to Act of Assem- 
bly. Given under our hands and seals at Salisbury, the 3d 
day of November, 1840. 
Witt. Barser, J.P. [1 s.] 
Isaac Burnes, J. P. [L. .] 
J. C. McConnauGuHey, J. P. 
Jno. CAUGHENOUR, |. wy 
Daniet H. Cress, s Wardens. 
Summon for witness 
JoHn WILLIs, 
JAMES Rusu. 


The hogs were taken by the defendants, one of whom was 

a Warden of the Poor, by virtue of said warrant, without any 
other notice to the defendant. And they justified the taking 
under an Act of Assembly, authorizing the Wardens of the 
Poor to seize hogs that shall belong to any slave, or be in any 
slave’s mark in this State, and sell the samé, the amount 
made by such sale to be applied by them one half to the 
support of the poor of the county and the other half 

(68 ) to the informer. 

The plaintiff insisted in the first place that the hogs 
belonged to him and not to the negroes; and secondly, if 
they were the hogs of the negroes, that the Wardens had no 
right to seize the hogs in the way they did, and furthermore 
that the Act of the Assembly was unconstitutional and void. 
His Honor, after explaining to the jury the object of the Act 
of Assembly, and the mischief which it was intended to 
remedy, instructed them that if the plaintiff permitted his 
slaves to raise hogs for themselves for their own use and ben- 
efit, and not for the use of the master, although the property 
in the hogs would be in the master, that was the mischief 
contemplated by the makers of the Act of Assembly; and that 
the Wardens of the Poor would be authorized to seize and sell 
the same; and that the Act of Assembly was constitutional. A 
verdict was returned for the defendants, and judgment being 
rendered thereon for the defendants, and also that each 
defendant should recover his several costs from the plaintiff, 
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allowing to each defehdant an attorney’s fee, the plaintiff 
appealed. 


Badger for the plaintiff. 
Barringer for the defendants. 


Daniel, J. The defendants justify the trespass under 
the written authority, signed by five of the Wardens, and set 
forth in the case. First, it was insisted for the plaintiff that 
the Act (Rev. Stat c. 89, s. 24,) was unconstitutional. This - 
ground is abandoned here, and we think correctly, as the 
plaintiff, on the seizure, might have had his writ of Replevin 
and tried the validity of the taking, before a Court and jury, 
according to the course of the common law; for replevin. lies 
to recover the possession of goods and chattels unlawfully or 
wrongfully taken. Com. Dig. Replevin. Bul. N. P. 52— 
Shannon v. Shannon, 1 Sch. & Lef. 324. Leigh’s N. P. 
1323. Secondly, the plaintiff contends that the hogs were 
his property, and not the property of the slaves. It is true 
that the title to the hogs was in the master until the seizure 

and sale for the forfeiture, and then the title was 

(69) changed by force of the Statute. The forfeiture arose 
in congequence of the plaintiff permitting his slaves to 

raise the hogs or mark them in their mark, and exercise acts 
of ownership and dominion over them as if they were their 
own; that is what the Statute means by the words “ that 
shall belong toany slave.” Thirdly, itis said that the written 
authority, under which the defendants justify, is not signed 
by a majority of the Wardens, in their official characters as 
Wardens. The answer is, that the five persons, whose names 
are signed to the writing, were Wardens at the time, and they 
had power to act in the business as Wardens, and they had 
no authority to intermeddle as Justices of the Peace. The 
return is directed by the writing to be made to the Wardens, 
and not to any Justice or Justices of the Peace. The circum- 
stances of the letters J. P. being added to the names of some 
of them does not affect the validity of the autbority, given 
in that mode in which by law they had a right to exercise 
it. It isa maxim of law, that that which is right and use- 
ful shall not be destroyed or vacated by that which is use- 
less Fourthly, it is admitted that the Wardens, or a majority 
of them, might have taken the hogs, as it appears that there 
was a regular informer; but it is denied that they had any 
judicial powers to issue process to the ministerial officers of 
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the county, or to any other persons, to have the hogs seized. 
We however understand, that it is a rule of law, that an 
authority is to be so construed as to include all necessary and 
usual means of executing it with effect, 2 H. Black. 618. 
We therefore think that the. defendants could justify under 
the said order or license of the Wardens, in the same manner 
that a person can justify a trespass on land by the order or 
license of the owner. The case of Rex v. Croke, Cowp. Rep. 
26, does not militate against this opinion, for that case only 
decides that the proceedings of a court of limited jurisdiction 
must show upon their face that the court acted within the 
sphere of its powers. Fifthly, it is contended that the 
authority is defective and void, inasmuch as it is not given 
to the defendants, or either of them, by his and their christian 
and surnames. The warrant is directed “ to the constables or 
Sheriff, or other officers of Rowan County.” The 
(70) Sheriff had nothing to do with it. Could Kerns, one 
of a general class of persons, (viz. “constables,”) be 
permitted to aver that he was a constable, and execute this 
power alone? We think we are not driven to the necessity 
of deciding this point of law, as all the Wardens who signed 
the paper, as well as Kerns the constable, and those who 
were with him at the seizure, are sued as defendants. And 
the seizure was subsequently assented to and ratified by the 
said Wardens, which we think cured any irregularity, if 
there was any, in the mode of its execution. Sizthly, the 
defendants had a right to sever in their pleas. 1 Chit. Plead. 
596. Butif all of the several issues had been found for the 
plaintiff, the jury must have assessed the damages entire 
against all the defendants, and there would have been but 
one judgment and one set of costs for the plaintiff. Will the 
verdicts in favor of all the defendants, upon all of the several 
issues, subject the plaintiff to more than one set of costs? 
We think not, because there are not several judgments upon 
each issue, but one judgment reciting the several verdicts, 
and concluding that all the defendants go without day. 
The case therefore does not come within the rule laid down 
in the case of Stockstile v, Shufford, Conf. Rep. 556. 

The judgment is affirmed except so much of it as gives a 
separate set of costs to each of the defendants, and that por- 
tion of it is reversed with costs to the plaintiff in this Court. 

Per CuRIAM. Judgment accordingly. 
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(71) CHARLES L. TORRENCE v. JOHN KERNS et al. 


This was an appeal from the judgment of Rowan Superior 
Court, at Fall Term, 1841, and the case is precisely the same 
as that of McNamara v. Kerns above reported. 


Badger for the plaintiff. 

Barringer for the defendant. 

Per CurtaM. This case is governed by that of McNamara 
v. the same defendants. There must therefore be the same 
judgment in it. Judgment accordingly. 








(72) JOHN GRIFFITH, Guardian, Etc. v. SAMUEL BYRD, 
Administrator, Ete. 

On petitions for distributive shares, which are in the nature of proceed- - 
ings in equity, an appeal for costs only will not be entertained, except 
under very peculiar circumstances. - 

Where the guardian of an infant distributee sued the administrator of 
the estate the very day he was appointed guardian, and without any 
demand upon the administrator, and the administrator was guilty of 
no default, but promptly rendered an account, which was found to 
be correct: Held, that the guardian should pay the costs of the suit. 

The case of Ryder v. Jones, 3 Hawks 24, cited and approved. 

This was an appeal from the decree of the Superior Court 
of Law of Yancey County, at Fall Term, 1841, his Honor 
Judge Manty presiding, on a petition for a distributive 
share of the estate of George Byrd, deceased. George Byrd 
died in 1825, leaving surviving him a widow and nine chil- 
dren, and also six grandchildren, who were the children of 
Ann Griffith, a deceased daughter of the intestate. Of those 
grandchildren four were infants in 1839, and for them the 
County Court then appointed a guardian; and he, on the 
day of his appointment, and without any communication 
with or notice to the administrator, filed the present petition 
in the County Court in behalf of his ward for an account of 
the personal estate of the intestate, George Byrd, and pay- 
ment of the shares of the four infants. The defendant 
answered and showed a balance in favor of the estate of 
$211.75, due in December, 1826, of which one eleventh part, 
or the sum of $19.25, belonged to Mrs. Griffith’s children. 
The answer states that the defendant had always been ready 
to pay the shares of the said sum of $19.25, to which the 
four infants were entitled, but could not do so, for the reason 
that no guardian had been previously appointed for either 
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of them; and therefore the defendant submits whether 

(73) he ought to pay interest. In the County Court there 
was a decree against the defendant for $26.83}, from 

which the guardian appealed. Upon a reference in the 
Superior Court, a report was made in exact accordance with 
the answer, except only that the clerk charged the defendant 
interest while the money lay in his hands. That made the 
share of all the children of Ann Griffith amount, on the 
11th day of October, 1841, to $35.96. Neither party excepted 
to the report, and it was confirmed; and a decree thereupon 
made that the defendant pay to the guardian that sum of 
$35.96, but that the guardian should pay the costs of the 
suit. From this decree the guardian appealed to this Court. 


Francis for the plaintiff. 
No counsel for the defendant. 


Rurrin, C. J. Petitions for distributive shares are in the 
nature of proceedings in equity, and are governed as to the 
costs, as well as other matters, by the principles and practice 
of the Court of Equity. Ryder v. Jones, 3 Hawks 24. In 
general, it is the rule of that Court, except under very pecu- 
liar circumstances, that an appeal will not be entertained for 
costs only. 2 Mad. Eq. 577. The reason is, that in equity 
costs do not, as of strict right, follow the event of the cause, 
but are given in the discretion of the Court, according to 
the circumstances and conduct of the parties in each case. 
On this ground alone, the decree would be confirmed in the 
case before us. 

But, besides, this case very fully evinces the soundness of 
the principles, on which costs are given in equity; and that 
the decree here was a very proper exercise of the discretion 
of the Court. The defendant is an administrator, a mere 
trustee, charged with no breach of trust and guilty of no 
default whatever. He interposed no obstacle in the way of 
the plaintiffs. He might have done so without an imputa- 
tion in this case, since the petition does not make alk the 
next of kin of the intestate parties, nor even the two adult 
children of Mrs. Byrd; and it would have been but a reason- 

able precaution, to make the objection, that they were 

(74) not parties, in order to protect the defendant from the 
expense and trouble of accounting a second time 

with those persons. But the defendant waived everything of 
that kind, and, without delay, rendered an account; which 
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is found to be correct. Under such circumstances, the defend- 
ant ought not to be made to pay the plaintiff’s costs nor 
even his own; but ought to be indemnified for his necessary 
expenses. Then the hasty institution by the guardian of a suit 
so entirely needless, in the first instance, and the prosecuting 
of it by appeal from Court to Court, for distributive shares 
so very smnall as these, indicate, altogether, that the guardian 
sought the office that he might vex the defendant with a 
litigation, which he thought would be at the defendant’s 
expense. The suit seems to have been wantonly brought 
and vexatiously pursued, it is to be observed, too, that the 
decree, as it is, does injustice to the defendant, inasmuch as 
it makes him pay to four of the children of Ann Griffith, 
what was found to belong to all six. ‘This we cannot now 
correct, forasmuch as the defendant submitted to it. But it 
furnishes another reason for not disturbing, but affirmin 
the decree appealed from; which is done accordingly an 
with costs in this Court. 
Per Curiam. Decree affirmed with costs. 











DEN. EX DEM. WILLIAM P. WAUGH and RICHARD 
CHOATE v. WILLIAM ANDREWS. 


Where, in an action of ejectment, the defendant has entered a dis- 
claimer as toa part of the land described in the plaintiff's declaration, 
that part is not within the issues submitted to the jury, and evidence 
of title to it is therefore irrelevant. 

Where deeds, records, etc. are referred to and make a necessary part of - 
the case transmitted to the Supreme Court, it is the duty of the.appel- 
lant to see that they accompany the case. Otherwise the Court can- 
not determine that there is any error in the opinion of the Court below, 
and the judgment will of course be affirmed. . 

The case of Slewart v. Garland, 1 Ired. 470, cited and approved. 


‘This was an appeal from the judgment of the Superior 
Court of Law of Ashe County, at the Spring Term, 1841, his 
Honor Judge Manty presiding. The following is the case 
transmitted to the Supreme Court. This was an action of 
ejectment, wherein both parties claimed title under William 
Edwards and admitted the title to be out of the State. As 
evidence of title, the lessors of the plaintiff introduced cer- 
tain records, copies of which are hereunto annexed, and then 
attempted to prove that the land was set up by the Sheriff of 
Ashe and sold to them as the last and highest bidder. In 
respect to this fact, there was a conflicting testimony: two 
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witnesses stating that they thought it was sold, and the 
Sheriff and several others stating that it was not sold. A 
deed from John Gamble, Sheriff, was also exhibited, a copy 
of which is made a part of the case; but it did not appear 
that it included any part of the land contained in the declara- 
tion. It was admitted that the defendant was in possession 
at the time of bringing the action. 

The presiding Judge instructed the jury that the plaintiff’s 
right to recover depended upon whether he had shewn title 
to the premises—that the levies, which described the land 

as “One hundred acres on both sides of Little river,” 
(76) and nothing more, were insufficient of themselves 
and needed aid from parol testimony to identify the 
land. If the jury had heard testimony to satisfy them that 
the land described in the declaration was the land levied 
upon, then the levies were sufficient. With respect to the 
other levies, the Court instructed the jury, that in law they 
were sufficient, provided they were satisfied that the land in 
question was included by the description. The Court fur- 
ther instructed the jury, that if the levies or any of them 
were sufficient under the rules laid down, they would pro- 
ceed to enquire whether the land was sold, and sold to the 
lessors of the piaintiff—that if the Sheriff, having process 
for that purpose, set up the land and svld it to them, the 
title passed and they should find for the plaintiff. But if 
the land had not been levied on, or, being levied on, had 
not been sold to the plaintiff’s lessor, they would find for 
the defendant. 

When the defendant offered John Gamble as a witness, he 
was objected to on the part of the lessors of the plaintiff, on 
the ground that he had joined in a deed, a copy of which is 
herewith sent, to a man by the name of Woodruff, and 
Woodruff had conveyed to the defendant. But the objection 
was overruled by the Court. 

In the progress of the trial the lessors of the plaintiff were 
proceeding to shew title to a parcel of land of 25 acres con- 
tained in their declaration, and as to which the defendant 
had heretofore, with leave of the Court entered of record, a 
disclaimer. But the evidence was stopped by the Court. 

The jury found for the defendant, and from the judgment 
pronounced thereon, the plaintiff appealed. 

The deeds and records referred to in the case were not 
sent up. 
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No counsel appeared for the plaintiff in this Court. 
Boyden and Mendenhall for the defendant. 


RurFin, C. J. There can be no doubt of the correctness 
of the ruling of his Honor respecting the tract of land 
which the defendant disclaimed. Being disclaimed, it was 
not within the issue which the jury were trying, and there- 
fore evidence of the title to it was irrelevant. 

The Court is also obliged to affirm the judgment, 
(77) notwithstanding the exceptions of the plaintiff to the 
other matters, which occurred at the trial. In the 
first place, it is stated in the record as a fact, that it did not 
appear that the deed from the Sheriff to the lessor of the 
plaintiff included any part of the land contained in the 
declaration. Of course it is indispensable that the plaintiff 
should show that his deed covers the premises claimed by 
him; and if he does not, the verdict was properly rendered 
against him for that reason, and all errors committed by the 
Court on other points become immaterial. 

In the next place, however erroneous the decisions of the 
Superior Court may have been upon the other points stated 
in the record, this Court finds itself unable to,correct or even 
examine them. The case states, that transcripts of certain 
records were read in evidence, and also the deed of the 
Sheriff to the lessor of the plaintiff,and a deed from Gamble 
to Woodruff; and that on the effect of those documents the 
presiding Judge delivered his opinions as set forth, and that 
the appellants excepted thereto. The case has not set out 
the substance or-contents of those documents, but states that 
copies of them are annexed to the exception as part thereof, 
when in fact no such copies are annexed or otherwise appear 
in the record. Those papers are absolutely necessary to 
enable us to perceive, whether the construction placed on 
them, and the effect given to them on the trial were, in our 
opinion, proper or improper. Indeed, without them the case 
is not intelligible,and it cannot be seen what were really the 
points that were decided. It is the duty of the appellant to 
make out a case of error in the record; and, unless he does, 
the judgment is of course affirmed. Stewart v. Garland, 1 
Ired., 470. This is the second term since the trial, and, as 
the appellant has taken no steps in the matter, the Court 
must, on the motion of the appellee, decide on the record, as 
it is, that the judgment be affirmed. 


Per Curiam. . Judgment affirmed. 
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(78) MARY CLARY’S Administrators v. JOHN CLARY. 


A witness, who has had opportunities of knowing and observing 
a person whose eanity is impeached, may not only depose to the facts 
he knows, but may also give his vpinion or belief as to his sanity or 


« nee tk influence” constitutes no legal objection to the validity of a 
deed, but only furnishes a ground for the interposition of a Court of 
Equity. It is otherwise with a will. 

This was an action of detinue to recover several negroes, 
tried before his Honor Judge Battey, at the Fall Term, 
1841, of Rowan Superior Court of Law, when judgment was 
rendered for the defendant. On the trial the plaintiffs proved 
that the slaves in controversy did belong to their intestate, 
Mary Clary, and that the defendant was in possession and 
detained them. The defendant offered in evidence a paper 
writing, purporting to be a deed of Mary Clary, giving the 
negroes to him in trust for himself, his sisters Nancy and 
Margaret, and a grand-son of the said Mary Clary. The 
plaintiff insisted that at the time of the execution of the 
paper writing, Mary Clary was of non-sane memory, and that 
it was obtained through fraud. Several witnesses were 
examined on both sides, to show sanity and insanity in Mary 
Clary, at the date of the paper writing, and several physi- 
cians called upon to give their opinion, whether she had a 
sound mind or otherwise. The plaintiffs offered in evidence 
the deposition of John Beard. When the plaintiffs’ counsel 
came to the last clause of this deposition, which says, “ But 
deponent was impressed with the belief that as to her mental 
faculties she was in that state called childish,” and proposed 
to read it as evidence, the defendant’s counsel objected, say- 
ing that was the opinion of the deponent, and could not be 
evidence. The Court rejected the part of Beard’s deposition 
objected to. 

The plaintiff likewise introduced a witness, by whom, he 

stated, he expected to prove that Nancy, the sister of 

(79) the defendant, and one of the cestui que trusts, 

asked the witness to go and exercise some improper 

influence over Mary Clary in obtaining a deed for the prop- 

erty, but that the witness did not go and did not endeavor 

to exercise such influence. The Court rejected this evidence 
as improper. 

The Court instructed the jury that the sole inquiry they 
had to make was,. whether Mary Clary, at the date of the 
paper writing purporting to be a deed of gift to the defendant, 
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was of sound mind, and whether it was executed by her as 
her act and deed—that it was not sufficient that she could 
answer usual and familiar questions, but they must be sat- 
isfied that she had a capacity at that time to make a dispo- 
sition of her property with understanding and reason. The 
jury rendered a verdict for the defendant, and judgment being 
given pursuant thereto, the plaintiffs appealed. 


Boyden and Barringer for the plaintiffs. 
Badger for the defendant. 


Gaston, J. The first opinion in the Court below, to which 
exception has been taken, is the rejection as evidence of the 
last clause of the deposition of John Beard, wherein the depo- 
nent stated “that he was impressed with the belief that, as to 
her mental faculties, Mary Clary was in the state called 
childish.” Tounderstand the import of this fact of the depo- 
sition, it must be taken in connection with what precedes it. 
The substance of the entire deposition is, that the witness 
had no acquaintance with Mary Clary other than such as 
resulted from one occurrence; that about the year 1826, 
eleven years before the execution of the deed in dispute, he 
visited her at Daniel Clary’s house, in consequence of a mes- 
sage from said Daniel, and for the purpose of writing her will; 
that he received her directions with respect to the disposition 
of her property, and wrote the will according to these 
directions; that he did not attest the will but left it to be 
attested by others; that at this time she appeared to him to 
be in good health, but he thought her intellect in the state 
usually termed childish. The objection to the rejected part 

of the deposition was, for that it gives the opinion of 

(80) thé witness upon the state of Mary Clary’s mind. 

It is certainly the general rule that witnesses shall be 
examined as to facts, whereof they have personal knowledge, 
and not as to those, in regard to which they have no personal 
knowledge, but have only formed an opinion or belief. But - 
this rule necessarily admits of exceptions. There are facts, 
which from their nature exclude all direct positive proof, 
because they are imperceptible by the senses, and of these no 
proof can be had except such as is mediate or indirect. No 
man can testify, as of a fact within his knowledge, to the 
sanity or insanity of another. Such a question, when it 
arises, must be determined by other than by direct proof. 
The precise inquiry then is, must the evidence be restricted to 
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the proof of other facts, coming within the knowledge of the 
witnesses, and from which the jury may draw an inference 
of sanity or insanity—or may the judgment and belief of the 
witness, founded on opportuxities of personal observation, 
be also laid before the jury, to aid them in forming a correct 
conclusion. We understand that this is a matter, on which 
different judges have ruled differently on the circuits, and it 
is important that a uniform rule should be settled in regard 
to it. The point was not determined in Orowell v. Kirk, 
3 Dey. 355. Nor are we aware of any direct and authorita- 
tive decision, which supersedes the necessity of recurring to 
general principles and legal analogies to ascertain what is 
right. 

_* the first place, it seems to us that the restriction of the 
evidence to a simple narration of facts, having or supposed 
to have a bearing on the question of capacity, would, if prac- 
ticable, shut out the ordinary means of obtaining truth ; and, 
if freed from this objection, cannot in practice, be effectually 
enforced. The sanity or insanity of an individual may bea 
matter notorious and without doubt in a neighborhood, and 
yet few, if any, of the neighbors may be able to lay before 
the jury distinct facts, that would enable them to pronounce 
a decision thereon with reasonable assurance of itstruth. If 
the witness may be permitted to state that he has known the 
individual for many years; has repeatedly conversed with 

him and heard others converse with him; that the 

(81) witness had noticed that in these conversations he was 

incoherent and silly; that in his habits he was occa- 
sionally highly pleased and greatly vexed without a cause ; 
and that in his conduct he was wild, irrational, extravagant, 
and crazy; what would this be but to declare the judgment 
or opinion of the witness of what is incoherent or foolish in 
conversation; what reasonable cause of pleasure or resent- 
ment—and what the indicia of sound or disordered intellect ? 
If he may not so testify, but must give the supposed silly or 
incoherent language, state the degrees and all the accom- 
panying circumstances of highly excited emotion, and specifi- 
cally set forth the freaks or acts, regarded as irrational, and 
this without the least intimation of any opinion, which he 
has formed of their character—where are such witnesses to 
be found? Can it be supposed, that those not having a 
special interest in the subject shall have so charged their 
memories with those matters, as distinct, independent facts, 
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as to be able to present them in their entirety and simplicity 
to the jury? Or if such a witness be found, can he conceal 
from the jury the impression, which has been made upon 
his own mind; and when this is collected, can it be doubted 
but that his judgment has been influenced by many, ver 

many, circumstances, which he has not cgmmunicated, whic 

he cannot communicate, and of which he 1s himself not aware? 

We also think that there is an analogy in the investiga- 
tion of questions of this kind and in the investigation of 
other questions, wherein positive and direct evidence is unat- 
tainable, and in which the rule of evidence is well estab- 
lished. Of this kind are questions of personal identity and 
hand-writing. Mere opinion as such is not admissible. But 
where it is shewn that the witness has had an opportunity 
of observing the character of the person or the hand-writing, 
which is sought to be identified, then his judgment or belief, 
framed upon such observation, is evidence for'the consideration 
of the jury; and it is for them to give to this evidence that 
weight, which the intelligence of the witness, his means of 
observation, and all the other circumstances ‘attending his 

testimony, may in their judgment deserve. And why 
(82) is this, but because it is impossible for the witness to 
specify and detail to the jury all the minute circum- 
stances, by which his own judgment was determined, so as 
to enable them by inference from these to form their judg- 
ment thereon. And so it is in regard to questions respecting 
the temper, in which words have been spoken or acts done. 
Were they said or done kindly or rudely—in good humor or 
in anger—in jest or in earnest? What answer can be given 
to these enquiries, if the observer is not permitted to state 
his impression or belief? Must a fac-simile be attempted, so 
as to bring before the jury the very tone, look, gestures and 
manner, and let them collect thereupon the disposition of 
the speaker or agent? 

In the Ecclesiastical Courts, where questions of sanity and 
insanity in cases of wills are of frequent occurrence, the 
practice is to interpose allegations, and admit these allega- 
tions to proof, that the general appearance, manners, conduct 
and deportment of the testator denoted unsound intellect— 
that he was treated and regarded by his friends and acquaint- 
ances as one not in his right senses—and on the other hand 
to receive pleas, and of consequence proofs, that he was 
regarded by his friends and acquaintances as sane—that he 
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was engaged in acts of business, which he conducted with- 
out suspicion of unsoundness—and that his general deport- 
ment was rationa! and proper. See Wheeler v. Bestford and 
Alderson, 3 Haggart 574. In this case it was stated by Sir 
John Nicholl, in pronouncing his judgment. “there is a 
cloud of witnesses who gave unhesitating opinions that the 
deceased was mad.” He declared, indeed, upon a considera- 
tion of all the circumstances of the case “their opinions are 
of little weight,” but he did not reject them as inadmissible 
nor remark upon them as contrary to the course of the 
Court. See also the testimony received in the case of Engle- 
ton and Coventry v. Hingston, 8 Ves. 449. 

It is a well known exception to the general rule requiring 
witnesses to testify facts and not opinions, that in matters 
involving questions of science, art. trade or the like, persons 
of skill may speak not only to facts, but give their opinions 
in evidence. It is insisted that by the. terms of this excep- 
tion, persons not claiming to possess peculiar skill—and all 

persons upon inatters not requiring peculiar skill are 
(83) excluded from giving opinions. Certainly the testi- 
mony rejected in this case cannot claim to be admitted 
under this exception, and, as we understand the exception, it 
does exclude mere opinion in all cases other than those which 
areembraced within it. Professional men are allowed to testify 
to the principles and rules of the science, art or employment 
in which they are especially skilled, as general practical 
truths, or facts ascertained by long study and experience; 
and also may pronounce their opinion as to the application 
of these general facts to the special circumstances of the 
matter under investigation, whether these circumstances 
have fallen under their own observation or have been given 
in evidence by others 

The jury being drawn from the body of their fellow-citi- 
zens are presumed to have the intelligence, which belongs to 
men of good sense, but are not supposed to possess profes- 
sional skill, and, therefore, in matters requiring the exercise 
of this skill, are permitted to obtain what is needed from 
those who have it, and who are sworn to communicate it 
fairly. Thus shipmasters have been allowed to state their 
opinions on the seaworthiness of a ship from a survey which 
had been taken by others; physicians to pronounce upon the 
effect of a wound which they have not seen; and painters 
and statuaries to give their opinion whether a painting ‘or 
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statue be an original or copy, although they have no knowl- 
edge by whom it was made. This is mere opinion, although 
the opinion of skilful men. This, none but professional 
men are permitted to give in matters involving peculiar 
skill, and none whatever are allowed to give in matters not 
thus involving skill; because, with this exception, the jury 
are equally competent to form an opinion as the witnesses, 
and, with this exception, their judgment ought to be founded 
on their own unbiased opinion. But judgment founded on 
actual observation of the capacity, disposition, temper, char- 
acter, peculiarities of habit, form, features or hand-writing 
of others, is more than mere opinion. It approaches to 
knowledge, and is knowledge, so far as the imperfection of 
human nature will permit knowledge of these things 
(84) to be acquired, and the result thus acquired hese, 
be communicated to the jury, because they have not 
had the opportunities of personal observation, and because 
in no other way can they effectually have the benefit of the 
knowledge gained by the observations of others. 

It has also been insisted that there is a difference between 
the attesting witnesses to an instrument and other witnesses, 
as to their competency to express an opinion upon the 
capacity of the maker. Wherever such a difference has 
been intimated, it seems confined to cases of wills, in which 


- it is said, that “the testator is entrusted to the care of the 


attesting witnesses—that it is their business to inspect and 
judge of the testator’s sanity before they attest—that in 
other cases witnesses are passive, here they are active, and 
principal parties to the transaction.” Now we can readily 
conceive why, prima facie, it shall be presumed that wit- 
nesses thus engaged are more observant than others on whom 
the duty of observation has not been thrown, and also the 
propriety of the rule, which obtains on the trials of an issue 
of devisavit vel non, that all the attesting witnesses, if to be 
had, shall be produced and examined before the jury. But 
we do not see, (and without sufficient reason or clear authority 
for such a distinction we cannot admit it) why the judgment 
of any witness actually founded upon such observation, 
shall not be received in evidence. It is conceded that the 
attesting witnesses may express an opinion upon the testa- 
tor’s capacity, because as the law has made it their duty to 
inspect the testator’s capacity, the law presumes that they 
did observe and judge of it. If observation presumed be a 
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sufficient ground for receiving in evidence the judgment of 
a witness, supposed to be thereupon formed, it is not readily 
conceivable that actual observation is an insufficient ground 
to warrant respect for the judgment of a witness, in fact 
formed upon it. 

It has been also objected, that the witness, whose belief or 
opinion of mental capacity was in this case rejected, had not 
the means of forming such a judgment thereon as was 
proper to be submitted to the jury. Unquestionably, before 

a witness can be received to testify as to the fact of 
(85) capacity, it must appear that he had an adequate 
opportunity of observing and judging of capacity. 
But so different are the powers and the habits of observation 
in different persons, that no general rule can be laid down 
as to what shall be deemed a sufficient opportunity of obser- 
vation, other than that it has in fact enabled the observer to 
form a belief or judgment thereupon. So it is in the anal- 
ogous case of hand-writing. If a witness declares that he 
has seen the party write, whether it has been once only, or a 
thousand times, this is enough to introduce the enquiry, 
whether he believes the paper produced to be the party’s 
hand-writing. His belief is evidence, the weight of which 
must depend upon a consideration of all the circumstances, 
under which it was formed. It may be that the judgment 
of the witness in this case, founded solely upon the occur- 
rences in a single interview, and of which, notwithstanding 
. the general impression thereby created, he remembers no 
distinct marked act of childishness or folly, would have 
weighed little with the jury in determining the matter in 
controversy. But if belief of capacity founded on personal 
observation be evidence, and we think it is, it is admissible 
whether the opportunity for observation has been frequent 
or rare. Whatever might be the weight of the rejected tes- 
timony, we hold that the plaintiff had a right to insist on its 
being placed in the scales of evidence, and that there was 
error in the opinion, which rejected it. 

The other upinion to which exception has been taken is 
the rejection of the testimony offered to show that Nancy 
Clary, one of the cestui que trusts in the deed, under which 
the defendant claims the property in dispute, had requested 
the witness to exercise some improper influence over Mary 
Clary, in order to obtain a conveyance of the property, which 
request the witness had not complied with. In this opinion 
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we see no error. Waiving other objections to the testimony, 
the inquiry about influence was altogether irrelevant and 
nugatory. “Improper influence” constitutes no legal objec- 
tion to the validity of a deed, but furnishes a ground for the 
intervention of a Court of Equity. It is otherwise indeed 
with a Will. There may be such an influence exerted 
(86) over a mind of sufficient sanity for general pur- 
poses, and of sufficient discretion to regulate the 
party’s affairs in general, as will invalidate a will, and ren- 
der it inconsistent with the legal idea of a free and disposing 
mind. Mountain v. Bennett, 1 Cox 355. There is no power 
in a Court of Equity to set aside a will ss it may a deed, 
because of imposition. The whole jurisdiction over a will 
belongs to the tribunal appointe! to decide whether it be or 
be not the will of the deceased, and that tribunal will refuse 
to the instrument this character, when it sees that the ani- 
mus testandi is wanting. See 1 Wil. on Ex. 35, 36, and the 
authorities there cited. : 

Because of the error in the first opinion to which the plain- 
tiff excepted, the judgment of the Superior Court must be 
reversed, and the cause submitted to another jury. 

Per CurIAM. Judgment reversed and venire 

de novo awarded. 








(87) MALCOLM BUIE, EXECUTOR OF DUNCAN BUIE, v. 
MARGARET BUIE. 


Where an action is brought against an obligor and the representative of 
a deceased obligor, and as to the latter the action is barred by the Act 
barring claims against deceased persons’ estates, (Rev. Stat. c. 65, s. 
11,) a judgment may still be recovered against the former. for the Act 
does not extinguish the debt, but only bars the remedy against the per- 
son to whom it applies. 

A peste cannot except for error to an instruction which he hath himself 
prayed. 

The want of a person against whom to bring suit, rebuts the presump- 
tion of payment arising from forbearance to sue. 

It is a question of law for the Court, what facts will repel the presump- 
tion of payment under the Act of Assembly, (Rev. Stat. c. 65. s. 13.) 
Where a person is sued in the same action as executor of A, and also as 
administrator of B, it is irregular to enter a nonsuit, so far as he is 
sued in the one capacity, and a judgment against him in his other 

capacity. A nolle prosequi is the proper course. 


This case was brought up by appeal from the judgment 
of the Superior Court of Law of Moore County, at Fall 
Term, 1841, his Honor Judge Pearson presiding. It was 
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an action of debt upon two notes under seal, purporting to 
be executed by Alexander and Neil Buie, the one for $128, 
the other $68, bearing date 17th March, 1818, and written 
on the same piece of paper, one payable one day after date, 
and one twelve months after date. Both were payable to 
Duncan Buie, the plaintiff’s intestate. Alexander Buie died 
in May, 1818, and in August, 1818, the defendant qualified 
as his executrix. Neil Buie died in the fall of 1823, and the 
defendant was appointed his administratrix in 1837. Dun- 
can Buie died in 1822, and in August, 1822, the plaintiff 
qualified as his executor. The writ in this case issued in 
February, 1838. 
The defendant, as the executrix of Alexander and the 
administratrix of Neil, relied upon the general issue, 
(88) payment, release, and the Act of 1715. 

Some proof was given of a deed having been exe- 
cuted for a tract of land by Duncan Buie to Alexander on 
the day of the date of these notes. There was also evidence 
by a witness, whose character was impeached, of an acknowl- 
edgment of the debt by the defendant, but within what 
period was not distinctly stated. It was proved that Daniel 
Buie and Alexander Buie were cousins. It was also proved 
that at the death of Alexander he owned a negro boy, stock, 
&c. but was a good deal in debt; that after his death, the 
defendant, his widow, qualified as executrix, and, being a 
very industrious managing woman, had made out to get 
along and pay such debts as pressed, without making a sale, 
as executors and administrators usually do; that for the last 
six or eight years the defendant, with the assistance of -her 
sons and the negro boy, made fine crops for sale, and was 
evidently above the world and making money. Until that 
time, although she held property, she was hard run—for, 
besides paying debts, she was encumbered with three blind 
children, who were helpless and had to be supported. The 
facts relative to the plea of release and the Act of 1715 not 
being controverted, it was consented to consider these ques- 
tions as reserved, and if the jury should find the other issues 
in favor of the plaintiff, and the Court, upon the questions 
reserved, should be with the defendant as executrix of Alex- 
ander or as administratrix of Neil, the verdict was to be set 
aside, and a nonsuit entered as to one or both according to 
the opinion of the Court. 

The Court then left the questions, as to the execution of 
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the notes and the plea of payment, to the jury. Upon the 
‘plea of payment the Court charged that under the Act of 
1826, (Rev. Stat. c. 65, s. 13,) a note, situated as this was, was: 
presumed to have been paid after thirteen years, unless that 
presumption was rebutted; that here as to Neil Buie’s estate 
it was admitted the thirteen years had run, but there was no 
administration upon his estate until the year before the suit 
was brought, and this was sufficient to repel the presump- 
tion, for during all that time there was no person to pay. 
So as to Alexander’s estate, it was admitted the thir- 
(89) teen years had run and the presumption was raised 
by law, unless that presumption was repelled, that: 
whether the presumption was repelled or not was not to be 
left as an open question of fact for the jury; for, if so, and 
the lapse of time had no more than its natural weight, as a 
circumstance bearing upon the question of payment, the 
Act of Assembly would amount to nothing; whereas the 
law intended to give to the lapse of time an artificial and 
technical weight, so as to require a jury to presume a pay- 
ment, unless the presumption was repelled; and it was a 
question of law for the Court, what circumstances, if true, 
were sufficient to repel it. In this case the Court charged 
that the fact of Alexander Buie’s estate being hard pressed, 
although there was property sufficient, the fact of the plain- 
tiff being a near relative, and the other matters-insisted on 
by the plaintiff’s counsel, were not sufficient in law, with the 
exception of one, and that was the acknowledgment by the 
defendant of the existence of the debt. If the evidence 
satisfied the jury that such an acknowledgment had been 
made by the defendant within thirteen years next before the 
issuing of the writ, that would repel the presumption; but 
unless the acknowledgment was made within that time, 
there was nothing to repel the presumption, and they would 
find for the defendant on the issue of payment; for if the 
presumption held as to the estate of Alexander, a payment 
by him or by his estate would also discharge the estate of 
Neil. The jury found both issues in favor of the plaintiff. 
Upon the question reserved as to the release, the Court 
was of opinion with the plaintiff; for supposing the estoppel 
to be well pleaded, and supposing it to be competent to go 
into the consideration of the notes, and to show by parol 
that they were given in payment for the land, yet it being 
admitted that the deed and the notes were executed at the 
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same time, the deed acknowledged the purchase money to 
be paid in full, the notes acknowledged the purchase money” 
not to be paid, and covenanted to pay at a future day; and 
so there was estoppel against estoppel, which “left the mat- 
ter at large.” 
Upon the question raised as to the Act of 1715, the 
(90) Court was of opinion that the defendant, as executrix 
of Alexander, was discharged, and as to her, as such 
executrix, the verdict was set aside and a nonsuit entered. 
But as to the defendant, as administratrix of Neil, the Court 
was of opinion that she was not discharged from the action 
by the Act of 1715, there having been no administration, 
until the year before action brought. The Court was also 
of opinion that the discharge of Alexan:ler’s estate by the 
Act of 1715 did not operate to discharge the estate of Neil, 
his co-obligor; for a distinction was to be taken between an 
act of the creditor, by which, if one obligor is discharged, his 
co-obligors are also discharged, and an act of law operating 
upon the mere inaction of the creditor. The Act of 1715 
was intended as a protection against actions after seven 
years, and neither the words of the act nor the reasons for 
passing it could be made to extend to the protection of 
co-obligors. 

The counsel for the defendant then moved for a new trial, 
because the court, in regard to the presumption of payment, 
instructed the jury, that they should find for the defendant, 
unless they were satisfied that the defendant had acknowl- 
edged the existence of the debt within thirteen years next 
before the action was brought; insisting that the Court 
should have said ten years instead of thirteen. The motion 
was refused, Ist, because, supposing it to be erroneous, the 
instruction was given in the words requested by the defend- 
ant’s counsel, the counsel on both si les having inadvertently 
fallen into the error, if it be one, and the attention of the 
Court not having been called to it, until after the verdict ; 
2d, because the evidence would as well have justified the 
finding of the jury, if the Court had used the words ten 
years instead of thirteen, and the Court believed the correc- 
tion would have been immaterial, so far as the finding of the 
jury was concerned. The Court, therefore, gave judgment 
for the plaintiff, from which the defendant appealed to the 
Supreme Court. 
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Badger and Winston for the defendant, insisted that the 
judgment was erroneous, and should be reversed, because 
there could not be judgment of nonsuit as to one © 
(91) defendant and judgment in favor of the plaintiff 
against another defendant. The judgment in nonsuit 

is that the plaintiff take nothing by his writ. 

Strange for the plaintiff, in support of the Judge’s opinion 
as to the operation of the Act of 1715, cited Jones v. Brodie, 
3 Mur. 594. Godly v. Taylor, 3 Dev. 178. Brown v. Carr, 
20 Eng. C. Law Rep. 221. Shaw v. McFarlane, 1 Ired. Law 
Rep. 216. Sherwood v. Woodard, 4 Dev. 363.” 

As to the alleged error in the judgment, if the Court 
thought there was error, he prayed that he might be allowed 
to amend the record by striking out the nonsuit and entering 
a nolle prosequi as to the defendant as executrix of Alexan- 
der Buie. 


Gaston, J. All the points, made in this case in the Court 
below, appear to us to have been properly decided. There 
was no evidence to support the plea of release. The deed 
of conveyance from Duncan to Alexander Buie contained an 
acknowledgment of the receipt of the purchase money, and 
if an action of debt or assumpsit had been brought for the 
price of the land, this acknowledgment might have availed 
to bara recovery. But this is not such an action. It is 
brought, not for the price of the land, but to recover a sum of 
money due by bond from Alexander and Neil Buie, and there 
is no pretence that the obligee ever released this debt.— 
There was neither estoppel nor counter estoppel in the case. 

It is clear that the operation of the Act, barring actions 
against the estate «f a deceased person, unless brought within 
seven years after his death, does not effect to distinguish the 
debt, but only to bar the remedy. Its operation is necessarily 
restricted to the estate so protected. 

If there was inaccuracy in the terms used by his Honor in 
the instruction, that an acknowledgment of the debt within 
thirteen years before the institution of the action removed the 
presumption of payment, it furnishes no sufficient cause for 
reversing the judgment; and this for both the reasons 
assigned in rejecting the motion for a new trial. A party 
cannot except for error to an instruction which he hath him- 

self prayed; and the substance of the instruction was 
(92) correct as the acknowledgment, if made at all, was 


made within ten years. 
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It cannot be doubted, we think, that the want of a person 
against whom to bring suit, rebuts the presumption of pay- 
ment arising from forbearance to sue. 

There is, however, an irregularity in the rendition of the 
judgment below, as pointed out by the counsel for the appel- 
lant It is irregular to enter a judgment of nonsuit against 
the plaintiff, so far as he is suing the defendant as executrix 
of Alexander Buie, and a judgment that he recover against 
her as administratrix of Neil Buie. As thisirregularity was 
occasioned by the agreement of the counsel on both sides in 
the Court below, we readily assent to the motion here made 
in behalf of the plaintiff. Let the record be amended by 
substituting, instead of judgment of nonsuit, that the plain- 
tiff enters a nolle prosequi against the executrix of Alexander 
Buie, and let his judgment against the appellant, as admin- 
istratrix of Neil Buie, be affirmed with costs. 
Per CurIAM. Judgment accordingly. 











(93) SPENCER AND MURRAY v. JOEL McLEAN. 


Where A agreed to buy a number of horses from B, and it was referred 
to an arbitrator to decide upon the value of the horses, and he decided 
that two of them were worthless, having an incurable and contagious 
disease, and so informed A. yet A took them, by a subsequent agree- 
ment, and kept them with his other horses, whereby he lost many of 
the latter: Held. that A could not maintain an action on the case in 
the nature of deceit against B. 

This was an appeal from the judgment of the Superior 
Court of Law of Caswell County, at Fall Term, 1841], his 
Honor Judge Nasu presiding. It was an action on the case 
for deceit in the sale of horses to the plaintiffs, who were stage 
contractors. The » aintiffs alleged that among the horses 
sold to them were two, which had an incurable and conta- 
gious disease, well known to the defendant, of which they 
were ignorant, but which, they were induced to believe by 
the representations of the defendant, was only a common 
distemper—that by reason of this, they not only lost those 
horses, but many of the others. The case reported to the 
Supreme Court contains a long statement of the evidence 
given on the trial, but it is deemed unnecessary to insert it 
here, as the only material facts, upon which an application 
to reverse the judgment below was made, are sufficiently 
referred to in the opinion delivered in this Court. The ver- 
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dict and judgment below were in favor of the defendant, 
and the plaintiffs appealed. 


Badger for the plaintiffs. 
Norwood and Morehead for the defendant. 


Rurrin, C.J. The Court does not perceive in the pro- 
ceedings at the trial any ground of complaint on the part 
of the appellants. 

The defendant proposed to sell to the plaintiff twenty-eight 

horses and represented that some of them had what is 
(94) called the common distemper. When the horses 

were produced before persons chosen by the parties 
to set a value on them, two of them were obviously diseased. 
The arbitrators put a value upon twenty-six of them, and 
the parties afterwards made satisfactory arrangements in rela- 
tion to them. It is not alleged that either of them was 
then unsound. But the other two, which were seen to be 
diseased, were not valued by the arbitrators on account of 
the disease; as they thought them unfit for the service for 
which the plaintiffs wanted them. Afterwards the parties 
themselves came to an agreemeut with respect to those two 
horses also; and the plaintiffs purchased them at reduced 
prices, as unsound horses. The plaintiffs now say, in this 
action, that they believed the disease to be only common 
distemper, upan the representation of the defendant; whereas 
it was a different disease called the glanders, which is incura- 
ble, and killed those horses and others which received the 
contagion from them; and the defendant, although well 
knowing the nature of the disease, concealed it from the 
plaintiffs, who were ignorant thereof. The points in dispute 
were, then, first, as to the kind of distemper, and secondly, 
as to the scien/er of the parties respectively. Upon those 
points, his Honor instructed the jury, if they believed the 
horses had glanders, and the defendant had knowledge of it, 
yet if they were also satisfied the plaintiffs had as full knowl- 
edge of the nature of the disease as the defendant had, that, 
then, the plaintiffs could not recover. 

The nature of the disease with which the horses were 
affected, is matter of opinion; and, with respect to it, infor- 
mation is to be had from persons of skill who saw the horses. 
The plaintiffs called such a person; one whom they had 
selected as a judge of horses, to examine them and set a 

value on them; and he proved that they had glanders, and 
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were of no value. This is the evidence of the unsoundness 
of the horses, of its character, and of its effect on the value; 
and it may be taken to have established the disease alleged 
by the plaintiffs. But, then, the same witness went on fur- 
ther to say, that, before the plaintiffs purchased, he fre- 
quently told them the horses had the glanders, and for that 
reason that he had rejected them altogether on the 
(95) arbitration. Upon this declaration of the witness the 
Court ruled that if the jury believed him they ought 
to find against the plaintiffs. To this latter instruction the 
plaintiffs’ exception is confined. 

We must say that our opinion accords with that delivered 
to the jury. The evidence established the scienter in the 
—" just as it did the existence of the disease in the 

orses. If the plaintiffs ask it to be believed by the jury, 
that the horses had glanders, because this witness states to 
them that, in his opinion, they had, surely it is a rational 
conclusion, that, when the witness gave the same opinion to 
the plaintiffs themselves, it was a sufficient notice of the dis- 
ease, and a fair warning t» them not to buy. They were 
not then ignorant, and consequently not deceived men 

As the judgment is affirmed, we do not go out of the plain- 
tiffs’ exception. We feel it necessary to draw attention to 
this, lest it might be inferred that this Court also adopts the 
rule laid down by his Honor as to the measure of damages, 
if the jury had found for the plaintiffs. That point is not 
open to our consideration on this record ; and, therefore, no 
inference is to be made as to our opinion on it either way. 

Per Curiam. Judgment affirmed. 





( 96) JAMES SPENCER v. PELEG W. SPENCER. 


A was entitled to two tracts of Jand, an upper and a lower tract, and the 
water from the former was drained off by ditches running through 
the latter. Bv deed dated the 12th of May, 1797, he conveyed to his 
son Jones the lower tract, ‘‘ a privilege of two leading ditches to Tucker 
Spencer excepted,” and by deed dated the 13th of May, 1797, con- 
veyed to the said Tucker Sp-ncer, another son, the upper tract, but 
without saying anything of the privilege of those ditches Held, that 
even admitting the words in the deed to Jones to have amounted toa 
grant of the privilege to Tucker, still there is nothing to annex that 
grant to the upper tract of land, and transmit it with the land to an 
assignee. 
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This was an appeal from the judgment of his Honor Judge 
SETTLE, upon a case agreed at Hyde Superior Court of Law, 
Fall Term, 1841 The case was as follows, as reported by 
the presiding Judge: 

It is an action on the case, brought by the plaintiff to 
recover damages from the defendant for his flowing the water 
that fell upon his land, which is situated above the plain- 
tiff’s, down into, through and along a ditch situated on the 
plaintiff’s land. It was admitted that the defendant had 
flowed his water into and through the ditch on the plaintiff’s 
land, within three years next before the suit boom and he 
claimed a right to do so under two deeds made by Edward 
Spencer, the owner of both tracts, to his two sons, Jones and 
Tucker; under the former of whom the plaintiff claims, and 
has title as his heir at law, and under the latter of whom the 
defendant claims and has title. The deed to Jones Spencer 
is dated the 12th of May, 1797, and conveys to him the lower 
tract, describing it, and immediately following the descrip- 
tion contains these words: “a privilege of two leading ditches 
to Tucker Spencer excepted.” It is admitted that the ditch 
now in question was one of those ditches. The deed to 
Tucker Spencer is dated the 13th day of May, 1797, and con- 

veys to him the upper tract of land, but says nothing 

(97) of the privilege of the ditches mentioned in the deed 

to Jones. If the defendant has the right he claims, 

then judgment is to be rendered for him; but if not, then 

judgment is to be rendered for the plaintiff and six-pence 
damages and his costs of suit. 

His Honor rendered judgment pro forma in favor of the 
plaintiff, and the defendant appealed to the Supreme Court. 


J. H. Bryan for the plaintiff. 
No counsel for the defendant. 


Rurrin, C. J. The deed to Tucker Spencer is silent as to 
the easement which is the subject of this suit. Moreover, the 
case states nothing respecting the enjoyment of the easement 
by either the defendant’s father or himself. So there is no 
ground for presuming any grant for it, other than that 
appearing upon the face of the deed from Edward, the 
father, to the plaintiff. After conveying the land, that deed 
has this clause: “a privilege of two leading ditches to Tucker 
Spencer excepted.” The question is, whether that gives the 
right to the defendant to use those ditches. It is morally 
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certain, that it was expected that the water from the upper 
tract of land would, and intended that it should, be always 
drained by the ditches through the low one; and it is prob- 
able that the deeds, though bearing the dates of succeeding 
days, were both executed together, and were designed by the 
father as one instrument, settling different parts of his land 
on his two sons, as a family arrangement. But at present 
we cau take notice of nothing of that kind, but must look 
to the terms of the instrument; and we are sorry to be 
obliged to say, that they do not sustain the defendant’s claim. 
Without stopping to consider whether the .provision quoted 
can be regarded as a condition merely, it may be admitted 
most strongly against the plaintiff that the words amount to 
a grant to Tucker Spencer, the defendant’s father. Still 
there is nothing to annex the grant to the upper tract of 
land, and transmit it with the land to an assignee. Indeed, 
the deed to» Tucker Spencer was not made until the day alter, 
as is to be inferred prima facie from the dates of the 

(98) deeds. The grant was, therefore, personal to Tucker 


Spencer, and the'right to the easement expired, at all 
events, with his life, and did not come to his son and heir, 


the defendant. 
Per Curiam. Judgment affirmed. 








PELEG SIMMONS v. JESSE SIKES. 


Where property bailed has been lost by the bailee, or stolen from him, 
or been destroyed by accident or from negligence, trover will not lie, 
but case is the proper remedy. 

But where the bailee has been an agent in the destruction of the property, 
or in its injurious conversion, trover will lie against him. 

This was an appeal from the judgment of the Superior 
Court of Law of Tyrrell County, at Spring Term, 1841, his 
Honor Judge Barr.e presiding. 

It was an action of Trover for a canoe, in which it was 
proved for the plaintiff, that the defendant borrowed the 
canoe from him, and some time afterwards came to him and 
apologized for not having returned it, as he ought to have 
done, when the plaintiff said it made no difference as he had 
not needed it. The plaintiff then called a witness, who 
proved that the defendant brought the canoe to his, the wit- 
ness’ dock, which was a safe place for it, and left it there; 
that a short time afterwards, the canoe was missing from the 

78 . 





DECEMBER TERM, 1841. 





SIMMONS v. SIKES. 





dock, and about two months from the time it was left there 
by the defendant, the witness saw it some distance off, 
stranded on the beach and broken up. The defend- 
(99) ants’ counsel contended, that, as the defendant had 
taken the canoe under a bailment, and no demand 
and refusal to deliver it had been proved, he could not be 
charged with a conversion of it, unless he had actually 
destroyed it; and moved the Court to instruct the jury that 
there was no evidence of a conversion to be left to them. 
This instruction the Court refused to give, saying that there 
was some evidence of a conversion, the weight of which, 
however, was entirely with the jury, and that if they were 
satisfied from it that the defendant had actually destroyed 
the canoe, they should find for the plammtiff. The jury found 
for the plaintiff, and judgment being rendered accordingly, 
the defendaut appealed to the Supreme Court. 


No counsel appeared on either side in this Court. 


DaniEL, J. This action is Trover. If there be a depriva- 
tion of property to the plaintiff, it will constitute a conver- 
sion, though there be no acquisition of property to the 
‘defendant. Keyworth v. Hill, 3 B. & A. 687. If the property 
had been lost by the bailee, or stolen from him, or had been 
destroyed by accident or from negligence, this action could 
not have been sustained, but case would have been the proper 
remedy. 2 Saund. Rep. 47. Packard v. Getman, 4 Wend. 
R 613. Ross v. Johnston, 5 Bur. Rep. 2285. To sustain this 
action of Trover, the defendant must have been proven to 
have been an actor and to have made an injurivus conver- 
sion, or done an actual wrong. Salk. 655. Peake’s Rep. 49. 
The Judge informed the jury, that, if they were satisfied 
from the evidence, that the defendant had actually destroyed 
the canoe, they might find for the plaintiff. The defendant, 
however, insisted that there was no evidence, that he was an 
agent in the destruction of the property, and, without some 
evidence upon this point, the Judge should charge the jury 
to find for the defendant. The Judge said there was some 
evidence of a conversion, the weight of which was left 
entirely with the jury. It seems to us that there was some 

evidence, from which the jury might infer that the 

(100) defendant was an agent in the destruction of the 

property. The defendant had placed the canoe in the 

dock of the witness, which was a place of safety, and a short 
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time afterwards it was missing, and in two months it was 
found broken up on the beach. It is not pretended that the 
canoe was removed from the dock by the winds—no pre- 
sumption arises that the bailor removed it—the bailee had a 
right to remove it; and, in the absence of all other proof, 
the jury might presume that he, who had a right to remove, 
did remove the canoe, and, the canoe being afterwards found 
broken up, the jury might presume, in the absence of other 
evidence, that it was broken up by the agency of him, who 
had the control and management of the property. The 
judgment must be affirmed. 
Per CURIAM. Judgment affirmed. 








(101) STATE v. EDMUND MARTIN. 


The Court is not bound to lay down to the jury an abstract proposition, 
but only to state the law as applicable to the evidence introduced. 

If A, from previous angry feelings, on meeting with B, strikes him 
with a whip, with the view of inducing B to draw a pistol, or believ- 
ing he will do so, in resentment of the insult, and determines, if he 
does so, to shoot B as soon as he draws, and B does draw, and A 
immediately shoots and kills B, this is murder. 

It is not the duty of the State or of those who prosecute for it, to exam- 
ine, on a criminal trial, all the witnesses who were pre-ent at the per- 
petration of a fact, or all the witnesses who had been sent to the grand 
jury. It is the province of the prosecuting officer, and not of the 
Court, to determine who shall be examined as witnesses on the part 
of the State. 

An objection to a grand-juror comes too late after a plea to the felony. 

A clerk of a court, to whom a certiorari has been directed, should make 
a return that ‘‘in obedience to that writ he has sent the annexed rec- 
ord;” and this should be made under his hand and seal of office. 

A court may either sit without adjournment or it may adjourn from 
one day to another within the term allotted to it; but it is not neces- 
sary to state the adjournment on the record. 

Where two or more are indicted, it is competent for the Court to order 
a removal of the trial of one, on his application, to another county, 
without removing the trial of the others. 

Where the record uses the past tense, as that, in the award of a venire 
facias, the Sheriff was commanded, or the indictment was found, etc., 
this, though not strictly regular, has been for so long a time the prac- 
tice in this State, that the Court will not pronounce it a fatal error. 

Where two have been tried on an indictment, and the record sent to the 
Supreme Court sets forth only the verdict in the case of the one who 
appealed, and does not state the verdict in the case of the other, this 
is not an error of which the appellant can take advantage. 


This was an indictment for the wilfal murder of William 
W. May, tried at Fall Term, 1841, of Richmond Superior 
Court of Law, before his Honor Judge Pearson. The 
indictment, which was om we defendant and two others, 
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had been found a true bill at the Fall Term, 1841, of Anson 

Superior Court of Law. At this term, the defendants 
(102) plead not guilty, and on affidavits respectively made 

by the present defendant and by Thomas Waddill, 
another defendant, the trial of these two was removed to 
Richmond Superior Court of Law. The Solicitor for the 
State then entered a nolle prosequi as to the other defendant, 
William Gatewood. The trial of the present defendant and 
Thomas Waddill came on before a jury at Richmond Supe- 
rior Court of Law. The Solicitor for the State called Vincent 
Parsons, who swore that he never heard any threats and 
never knew of any unkind feeling in either of the prisoners 
towards May, the deceased. They both disapproved of the 
match between May and Julia Martin, the sister of the pris- 
oner Martin. He never heard Waddill speak disrespectfully 
of May—heard him say he believed letters were passing 
between him and Julia—heard Martin say he was certain 
May had been writing letters to Julia. When he said this, 
witness could not perceive he wasangry. Witness concerned 
himself but little with their family matters—he had mar- 
ried the mother of Martin—Waddill had married one of 
Martin’s sisters. 

Philip Henry swore that, on the Sunday before the election 
in May last, he went to Mrs. Martin’s and delivered Julia a 
letter from May—that while there, Martin charged him with 
carrying letters from May to Julia, and said that whoever 
carried his letters was as damned a rascal as May; that if 
May ever came upon the premises he would kill him, he had 
money enough to pay for it. On the night before the elec- 
tion May stayed with witness at his father’s. The next 
morning they went to May’s house to breakfast; while there 
they loaded two pistols belonging to witness; May carried 
one, witness the other. The pistol May had was an ordinary 
pocket pistol—the barrel about two inches and a half long— 
it shot with foree—once shot a ball through an inch plank 
at the distance of fifty yards. May said he was going to the 
election to show his independence—he was not afraid of 
Martin, and, if attacked by him, would defend himself. The 
called by for Capel and then walked to the election; eac 
had a hickory walking stick. Capel had no pistol. The 
election was held on the 13th of May last, at the house of 

one Smith, in the county of Anson. Witness and 
(103) May acted as clerks of the election—were called on 
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after they got on the ground—Waddill was the super- 
tendent of the election—Waddill and May spoke as usual— 
there was no exhibition of hostile feeling on the election 
ground. A short time before the polls were elosed May and 
Gatewood took a walk. Alter the polls were closed, witness, 
May, Capel, William Smith, and Samuel Smith, started home, 
all walking. They had got about one hundred and fifty 
yards, and were in Smith’s Lane, when they heard horses 
coming, and, looking round, saw Martin, Waddill, Gatewood, 
and Whitlock, coming in a walk or trot. Martin rode up 
first. They divided to let him pass—witness, May, and 
William Smith, turned to the left, Capel and Samuel Smith 
to the right. Martin rode past and immediately turned his 
horse across the road in front of May —Waddill, Gatewood, 
and Whitlock rode up abreast and stopped, the head of 
Waddill’s horse being near the tail of Martin’s—the lane 
fence was on the left, and so they were hemmed in by Mar- 
tin’s horse in front, Waddill’s on the right, and the fence on 
the left. As soon as Martin stopped he said, “ May, I under- 
stand you came here to-day to make an attack on me.”— 
May said, “who is your author?” Martin said, “ a respecta- 
ble man.” May said,“ whois he?” “Martin said, ‘ Gate- 
wood.” Mav said, “did I tell you so, Mr. Gatewood?” 
Gatewood said, “ Yes.” Martin said, holding a whip in his 
hand, “I have a mind to horse-whip you.” Waddill said, 
“What does he say? God d—n him, whip him?” May 
looked at Waddill and said,“ You would,¢«h?” Waddill 
got out a pistol, his little son, William, who was behind him, 
having tried to prevent him, he cocked it and held it up over 
May, the muzzle not being pointed at him, and said, “damn 
you, I have a mind to shoot you.” May opened his breast 
and said, “here is an open breast, shoot.” Whitlock came 
up and took little William, who was crying, off the horse, 
and put him on the ground. Waddill drew back his pistol, 
and witness did not see it again, and turning to witness said, 
“you are as damned a rascal as May.” Whitlock said to 

witness, “don’t mind what he says.” Witness said, 
(104) “I can take that from you.” Waddill said, “Damn 

you, I can whip you.” Waddill looked towards where 
May was standing, and said something, witness could not 
tell what—but witness looked and saw Martin standing near 
May, with — presented near his face—it fired instantly. 
May fell, and died in twenty-five or thirty minutes—the ball 
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entered his left eye near the temple. The whole took place 
in a very short time. May, when shot, stood a few paces 
from witness, with his back to him, and nearly between wit- 
ness and where Martin stood when he fired. Witness did 
not see May’s pistol until he was on the ground, when it 
was lying between his right arm and side—did not notice 
whether it was cocked or not. As soon as May fell, Wad- 
dill, who was still on his horse, said, “Edmund, you have 
killed him.” Martin said, “ Why then did he draw his pis- 
tol on me first?” and then said, “ What shall Ido?” Wad- 
dill said, “Go home.” Martin said, “Follow me,” and got 
on his horse and rode off. Waddill then said, “This is an 
unfortunate affair, I little expected it.” Witness suggested 
that Martin should be arrested. Waddill said, “ Yes, arrest 
him.” Witness started back to the election ground to get 
help. Upon cross-examination, witness said he took the 
pistol to the election, because he expected Martin would be 
there, and was determined not to be imposed on—he was too 
young to vote. Capel did not vote. Witness had agreed to 
go with May and help steal Julia. Witness was the nephew 
of Mrs. Parsons. Through Smith’s lane was the way for 
Martin, Waddill, and Gatewood to go home. 

Thomas Capel was next called by the S:ate and sworn. 
He described the affair as Henry did, with this difference— 
he was on the outside of the horses, while Waddill and May 
were talking; Martin got off of his horse on the outside from 
May—did not fasten him—had a whipin his hand—witness 
saw no pistol. Witness said, “Martin, you ought not to 
interfere with May—he has given you no provocation.” Mar- 
tin replied, “ You are all d—d rascals,” and walked between 
the tail of his horse and the head of Waddill’s his back to 
witness—Waddill was then abusing Henry. Martin took 
the small end of the whip in his left hand. walked up to 

May, and gave him a light tap with the butt end on 
(105) his breast. May put his hand in his pantaloons pocket 

and got his pistol to his hip. Martin very quickly 
presented his pistol and fired. May fell to the ground, and 
died without speaking. He was shot in the lefte.e. Wit- 
ness did not see where Martin drew his pistol from—did not 
think May had got his pistol higher than his hip when May 
fired—between the tap of the whip and report of the pistol 
could have counted 1, 2,3. Witness being asked by the 
prisoner’s counsel, with a view to impeach him, if he had 
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not said, at the burial of May, that, if Martin had not fired 
as quick as he did, he would have been a dead man in a 
second, did not recollect saying so. Witness had agreed to 
go with May and see him married. 

William Smith for the State. He described the affair as 
Capel did, with this difference—he was on the inside with 
May and ‘Henry, but, while Waddill was trying to get out 
his pistol, retreated, as he did not wish to be in the scrape, 
and came around on the outside where Capel and Samuel 
Smith were. When Martin passed between the horses, he 
said to May, “I havea mind to horse-whip you.” May said, 
“Attempt it.” Martin walked up with the whip in his left 
hand and tapped May lightly on the breast with the butt end. 
Witness then saw May’s pistol in his hand about his hip, and 
quickly heard a pistol fire. Martin’s back was to witness— 
witness did not see his pistol—thinks he could bave counted 
1, 2, 3, 4, 5, from the tap with the whip to the report of the 
pistol—did not see May’s pistol raised above his hip. May’s 
pistol was lying on the ground between his hand and side— 
cocked or half-cocked, and a cap on the tube. 

Samuel Smith for the State, described the affair as William 
Smith did. 

Washington Ingram for the State, swore, that on the day of 
the election, at the election ground, he saw Gatewood hand 
the whipto Martin. Martin asked witness if he could knock 
a man down withit. Witness said, “ By striking in the right 
place.” Gatewood said he could knock a horse down with 
it. Afterwards Waddill took the whip out of Martin’s hands 
and held it awhile. Martin then took it, saying he wanted 

it. or had a use for it. This was about two o’clock. 
(106) Witness described the whip—said it was such as over- 

seers use—about three feet long—thongs of leather 
platted over a staff—thinks the staff was about eighteen 
inches long, tapering toa point—about one inch in diameter 
at the butt—the staff was of white oak. 

Young Allen for the State, swore, that the day after the 
homicide, while he was taking Martin to jail, he observed to 
him, “it was a pity the ball had not struck the bone, when 
it would have glanced and not have killed May.” Martin 
said, “It would not have glanced if it had struck the bone, 
for his head was turned to one side when I fired.” 

Here the Solicitor for the State announced that he would 


rest the case. 
84 





DECEMBER TERM, 1841. 





STATE v. MARTIN. 





The prisoner’s counsel s'ated to the Court that Gatewood, 
Whitlock, and William Waddill, the three other persons who 
were present at the transaction, were in attendance, having 
been summoned by the prisoners, and moved that the Solici- 
tor might be required to introduce them. The Solicitor 
declined using them as witnesses, and the Court refused to 
require him to do so. The prisoner’s counsel then moved 
that the Court should call these witnesses und have them 
examined, as witnesses of the law, in behalf of the State. 
This the Court declined doing, as no such practice had 
obtained in our Courts. 

The prisoners’ counsel then called William Gatewood. 
The Solicitor objected to. his competency, because he was 
charged in the indictment as principal in the second degree, 
and the bill was found as to him. The prisoner’s counsel 
produced a record, showing that a nol. pros. had been entered 
as to him, and that he had been thereupon discharged. The 
Court held that he was a competent witness. 

William Gatewood for the prisoner, swore that on the after- 
noon of the day of election, before the polls were closed, May 
asked him totake a walk. They went about fifty yards into 
the woods. May said he had heard of Martin’s threats, and 
had come there that day expecting Martin to attack him— 
he had no other business—he was prepared for him—and, 

if Martin did attack him, he would cure him. He 
(107) then asked witness to carry a letter to Miss Julia, 

which witness declined doing. They then walked 
back. After the polls were closed, Witness, Martin, Waddill, 
and Whitlock, started to get their horses to go home. Witness 
told Martin what May had said—could not recollect whether 
he told about being asked to carry a letter—thought he did 
not. Martin said, “ This is no place to attack a man on such an 
account.” They got their horses and started—does not think 
Waddill heard what he told Martin—little William Waddill 
rode behind his father. Witness did not know that May was 
before, and had no reason to believe that Martin or Waddill 
did. They rode on in a walk or trot, without saying any- 
thing, as he recollects, until they got within about fifty yards 
of May, when Martin pushed on ahead, and stopped in front 
of Mav, as described by witness Henry. Waddill, witness, 
and Whitlock, stopped near Martin. Martin said,“ May, I 
understand you came to the election to-day expecting to be 
attacked by me.” May said, “Who is your author?” Mar- 
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tin said, “Gatewood” May asked witness if he had said so 
—he said, “Yes.” Martin said I have a mind to horse- 
whip you.” Waddill said, “ Whip the d——d rascal.” May 
turned towards Waddill and made one step, and said, “ You 
would,eh?” Waddill put his hand in his coat pocket, pulled 
out a pistol and told him not to come nearer. May said, 
“ Whoop and thunder, by God”—opened his bosom aud said, 
“Here’s an open breast, shoot.” Waddill put up his pistol 
and began to quarrel with Henry. By this time Martin had 
got off his horse, and came round to where May was. They 
had some words—witness could not recollect them. Witness 
turned his head at that moment towards Henry—heard Wad- 
dill say, raising both hands, “ Boys, quit that.” Witness 
looked at Martin and May—buvth had pistols presented—the 
muzzles within three inches—May’s arm was stretched out, 
and his pistol level—instantly a pistol fired—could not tell 
which had fired till he saw May falling to the ground. Wit- 
ness produced the whip. It corresponded with the descrip- 
tion given by Ingram, except that the staff was of raw hide 
and not white oak—the end had brass tacks. Witness said, 
he did not hand the whip to Martin, as stated by Ingram— 

it was taken from witness by little William Waddill 
(108) —and he said he had no such conversation with Mar- 

tin as that stated by Ingram. On cross examination 
witness said he was the overseer of the estate, of which Mar- 
tin and Waddill were part owners—he was in the employ- 
ment of a Mr. Allen, who had the general superintendence 
of the Martin estate, as no division had been made—lived at 
Mr. Parson’s. On the day before the election witness rode 
with Martin to Lisles’ store. Martin told witness May was a 
young man he liked very well in his place—but he liked no 
man out of his place—that he intended to have a talk with 
him and try and dissuade him from writing letters to his 
sister, and, if he could not stop him in that way, he would 
make him stop. To impeach him, he was asked, if, shortly 
after the affair, he did not tell Mrs. Biddle, he was not certain 
whether May drew his pistol or not. He answered, he did 
not believe he had said so. 

William Waddill for the prisoners. He stated that he was 
about twelve years old—the son of the prisoner Waddill— 
that he rode behind his father to the election—took the whip 
from Gatewood, and was popping it about in the yard—his 
uncle Edmund told him to quit or he would take it from 
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him—kept popping, and his uncle took it from him, and had 
it the rest of the day—never heard his father or uncle 
Edmund say anything about May, except his father told his 
mother that he was certain May was writing letters to his 
Aunt Julia, and they seemed not to like it—when his father 
started home, witness did not know May was on the road 
ahead—rode behind his father—rode slow—overtook May— 
his father got into a quarrel with him, and drew bis pistol out 
of his coat pocket—tried to prevent him—cried—Whitlock 
took him down—his uncle said to May, “You come here to-day 
for me to attack you.” May said,“ Who is your author?” 
Uncle said, “ Gatewood.” Gatewood said, “ Yes, he was.” 
His uncle gave May a light tap on the breast with the whip 
—May drew his pistol—presented it—his arm was stretched 
out and pistol level—his uncle drew his pistol and fired 
before his arm was entirely straight—his father said, “ You 

have killed him, Edmund ”—his uncle said, “ Why did 
(109) he draw his pistol on me first?” 

The prisoners’ counsel here stated to the Court, that 
the witness Whitlock wasin town, and, being somewhat unwell 
when the trial began, was now too sick to come into Court, 
and prayed to be allowed to read his examination, taken in 
writing by the committing magistrate. The Solicitor admit- 
ted that Whitlock was too sick to be brought into Court, but 
objected to the examination being read in evidence. The 
Court allowed the prisoner’s counsel to read it, being satis- 
fied that Whitlock was not there, and would not be, during 
the trial, to be examined in person. It was then read, as 
follows: 

James D. Whitlock, the first witness for defendants, being 
duly sworn, states as follows: that he, Martin and Waddill 
were going ‘home, and when they came up with Mr. Mav 
and company, Martin role on befote May and turned his 
horse round and stopped. Waddill stopped just behind 
him, and Martin said to May, he supposed that he, May, was 
going to attack him there that day, and May asked him his 
author, and Martin said it was a very respectable man. May 
asked him again who was his author, and he told him Mr. 
Gatewood. May turned round and asked Gatewood if he 
did say so, and Gatewood said he did. Then Waddill said, 

“ whip the d d rascal,” and began to get out his pistol ; 
and May, he thinks, stepped u up to him and opened his 
breast. Then I tried to take the pistol away frcm him, and 
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Waddill turned towards Mr. Henry and went to cursing him, 
and said he had acted like ad d rascal. Then I stepped 
up to Mr. Henry and to'd him I would drop it, if I were 
him. I don’t recollect anything Henry said.. While I was 
talking to Henry, I heard the pistol and turned round and 
saw the man fall: and Waddill said, “Edmund, you have 
killed him, and you ought not to have done it;” and 
Edmund said he drew his pistol on him first. Martian then 
asked what he should do, and Waddill said “ go home.” 

Question by Mr. Little. Did you hear Waddill at any 
time threaten to shoot May? Answer. I did not. 

Question 2. When Waddill told Martin to whip May, 

what was his reply? Answer. It was, that he did 
(110) not want to whip him. He only wanted to tell him 
what he thought of him. 

Ques. 3. Describe how Waddill held his pistol. Answer. 
He had the breech in one hand and the barrel in the other, 
when I tried to get it from him. 

John C Miller, for the prisoner, swore that at the burial of 
May, the witness Capel said, if Martin had not fired when 
he did, he would have been a dead man in a second. 

James B. Lindsay, for the prisoner. He got to the place 
before May died—found a pistol on the ground between his 
elbow and body—the muzzle towards his shoulder—thinks 
it was covked—-aw a cap on the tube—produced the pistol, 
which was admitted to be the same—the trigger was secret; 
when half-cocked, the trigger did not show as was usual 
with such pistols—when full cocked, the trigger only. came 
out a part of the way—you had to push it back with the fin- 
ger to bring it at right angles, its proper place to fire—thinks 
the trigger was not at right angles when he took it up, but 
partly out. 

The prisoner then called several witnesses, who proved 
that Gatewood was a man of good character. The same 
witnesses proved that Philip Henry, Themas Capel William 
and Samuel Smith and Washington Ingram were men of 
good character. 

The Solicitor then called Funnie Biddle, who swore that, 
shortly after the affair, Gatewood told her he was pot certain 
whether May drew his pistol or not, but thought he did 
draw it. 

Mr. Biddle, for the State, swore that he washed the wound, 
but did not probe it—thinks the ball entered the corner of 
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the eye, and ranged towards the back of the head towards 
the right side. 

As to the prisoner Martin, the Court charged—That if the 
jury were satisfied that Martin had killed May with the pis- 
tol, as charged in the indictment, it would be a case of mur- 
der, unless the evidence made a justification, excuse or 

mitigation; for the law implied malice where a man 
(111) was wicked enough to kill another, without justifica- 
tion, excuse or mitigation. 

The position assumed by the prisoners’ counsel, that if 
Martin approached May and touched him lightly with the 
whip,and May thereupon drew his pistol intending to shoot, 
Martin was justified in killing to prevent a felony, was not 
law; because the wrongful act of Martin caused May to 
draw his pistol. 

As to the second position assumed by the prisoners’ coun- 
sel, that if Martin approached May and touched him lightly 
with his whip, and May instantly drew his pistol, so as to 
place Martin under the necessity of shooting to save his own 
life, it was excusable in self-defence, or at most but.man- 
slaughter—the Court charged that if, upon a sudden quarrel, 
without preconceived malice—one strikes anotber an ordi- 
nary blow, and it is returned with such fierceness as to endan- 
ger his life, and, having no other chance to escape, be kills, 
this would be killing in self-defence; or, if, being excited by 
the fierceness of the return, he kills, without attempting to 
get out of the way when he might, this would be man- 
slaughter, although he struck the first blow; for the sudden 
quarrel accounts for the first blow, and the fierce return 
accounts for the killing. If the jury were satisfied that 
Martin was angry with May for writing and sending letters 
to his sister, but had formed no intention of killing him or 
of attacking him, when he went to the election; that May 
told Gatewood he expected Martin to attack him, and was 
prepared for him, and would cure him, if he did; that Gate- 
wood told this to Martin; that Martin, before riding up to 
May, determined to horse-whip and to kill him if he resisted ; 
that for this purpose he stopped him, had the words with 
him, got off his horse, and approached him in the manner 
described, knowing that he was armed and expecting that, 
when touched with the whip, he would draw a pistol or 
other deadly weapon, and intending, if he did, to shoot him, 
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it would be a case of murder, and would not come within 
the position iaid down; because here was preconceived malice. 
But if the jury were not satisfied that Martin had 
(112) formed this determination before he rode up to May, 
and believed th»t he determined to horse-whip May 
just before he dismounted ; then it would be necessary to decide, 
whether this determination was the effect of a quarrel that 
then took place, or was the effect of previous angry feeling, 
inflamed by the words of Waddill. This was a question of 
fact forthe jury. The Court could only assist the jury by tell- 
ing them that the word quarrel was used to mean not merely 
when two bandied angry and abusive words, but extended 
to the case where a man did or said anything, calculated to 
offend an ordinary man, for the offence then given would 
account for the blow. And the jury would consider whether 
the conduct and words of Mav, at the time, were calculated 
to give offence—whether it would have been less offensive for 
May, when interrogated, to have answered “yes” directly, 
instead of evading by asking for the author. It would also 
be necessary to decide, whether, after Martin formed this 
determination, he approached and touched with the whip 
and met with a return unexpectedly fierce, or whether he 
did not expect May to draw a pistol or other deadly weapon, 
when touched with the whip, and had not made up his mind 
to shoot him if he did. If the determination was the effect 
of the quarrel that then took place, and the return was unex- 
pectedly fierce, it would come within the position laid down 
and be a case of killing in self-defence or of manslaughter. 
But if the determination was the effect of previous angry 
feeling, inflamed by the words of Waddill, and the return 
made was nothing more than was expected by Martin, and 
in the event of which he had made up his mind to shoot, 
then it would not come within the position laid down, but 
would be murder. 

As to the third position ‘assumed by the prisoners’ counsel, 
that if, upon a sudden quarrel, two men fight with deadly 
weapons, each having a fair chance, and one kills, it is but 
manslaughter, the Court charged that such was the law— 
that cases of this kind were of more frequent occurrence in 
former times, when gentlemen usually went armed, than at 
the present day, but the law was still the same— that 
to make this position applicable, it was necessary there 
should be a sudden quarrel, giving it the meaning as ex- 
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(113) plained before, and they fight so soon after as not to 
allow time for reflection, for if the parties had time 
to reflect and become cool, it was the case of an ordinary 
duel, and it made no difference whether the challenge was 
verbal or in writing—and it was further necessary that no 
advantage should be taken, and the party must wait till 
his adversary was ready ; for the law allowed this mitigation 
in regard to the frailty of men, who fought as a point of 
honor. Whether there was a sudden quarrel, which caused 
the fight, or whether it was the result of a previous angry 
feeling, inflamed by the words of Waddill, and whether 
Martin waited until May was ready, or whether he did not 
approach, intending to touch May with the whip, to see if 
he would take a whipping, intending, if he attempted to 
draw his weapon, to take all advantages and shoot -him as 
soon as he could, and whether he did not accordingly do so, 
are questions of fact left to the jury. 
The jury found Martin guilty of murder, Waddill of 
manslaughter. 
The prisoner Martin, by his counsel, moved for a new 
trial for the following reasons, viz: 
lst. Because the verdict was contrary to law and evidence. 
2dly. Because the Court erred in instructing the jury :—- 
lst. The prisoner’s counsel requested the Court to charge the 
jury, that, if Martin, when he gave the deceased the tap on 
the breast with the whip, did not intend to injure him, but 
only to show the deceased that the prisoner was not afraid 
of him, or to offer him a mere personal indignity, then the 
drawing of a pistol by the deceased was a resistance dispro- 
portioned to the assault, changed the character of the com- 
bat, made the deceased an assailant, and the killing was only 
manslaughter. 2dly. That when Martin threatened to 
horse-whip the deceased, and the deceased replied, “ attempt 
it,” Martin gave him the light tap on the breast, the deceased 
drew his pistol, Martin drew and shot him, it was an affray 
in heat of blood and the homicide only mans'aughter. 3dly. 
That it was an affray—the parties fought on equal terms— 
and the killing was only manslaughter. 
3d. Because Peter May, one of the grand-jury who 
(t14) found the found the bill of indictment in this case, 
was the uncle and near relation by consanguinity of 
the deceased, William W. May. : 
4thly. Because Joel E. Horne, one of the witnesses endorsed 
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on the bill of indictment as being sworn and sent to the 
grand jury, as a witness in the case, was neither sworn on. 
the trial, tendered nor introduced as a witness. 

5thly. Because, when the Solicitor announced to the Court 
that no other witnesses would be introduced by the State, 
the prisoner’s counsel stated to the Court, that, as it appeared 
by the testimony for the prosecution three other witnesses 
were present, when the homicide charged in the bill was 
perpetrated, and the Court being then informed that these 
witnesses were summoned by the prisoner and were present 
in attendance on the Court. the counsel prayed that in the 
furtherance of justice the State might be required to intro- 
duce them on the trial; the Solicitor declined using them as 
witnesses, and the Cuurt declined to make the desired requi- 
sition; it was then moved that the Court should call the 
witnesses and have them examined as witnesses of the law 
in behalf of the State, which his Honor also declined doing. 

The new trial was refused. The Court was of the opinion 
tbat the objection, because Peter May was one of the grand 
jury, could not avail after the trial. 2dly. In relation to the 
witness Horne: This witness had been called by the State 
before the trial and his absence made known; which. fact, 
in the opinion of the Court, removed all objections, supposing 
the State was bound to examine him, if he had been present, 
from the fact of bis having been sworn and sent to the grand 
jury. Aste the fifth ground—that Gatewood, Whitlock and 
William Waddill, who were present at the killivg, were not 
examined by the State or by the Court, the Court refused a 
new trial, 1st, because, in the opinion of the Court, no rule of 
practice, by which the Solicitor was expected or required to 
examine all the persons present at the transaction, was in 
use or force in this State. But 2dly, the rule, if there be 
such a one, could not apply to this case, because Gatewood 

was the overseer of a plantation of which Martin and 
(115) Waddill were part owners, and the same indictment 
had been found against him, although a nol. pros. was 

afterwards entered—William Waddill was a child about 
twelve years of age, the son of one of the prisoners and the 
nephew of the other, and Whitlock was at the time near the 
court-house, so much indisposed with fever as to make it 
unsafe for him to be brought into Court. 

As to the other grounds, the Court was of opinion, that 
the matters of law had been fully and correctly given in the 
charge to the jury. 92 
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The rule for a new trial was discharged, and, the judg- 
ment of the Court having been pronounced, the prisoner 
Martin appealed to the Supreme Court. 


J. G. Bynum, Solicitor, for the State. 
Badger for the defendant. 


Rurrin, C. J. The Court has carefully considered the 
instructions given by bis Honor to the jury, and does not 
perceive any error in them.to the prejudice of the prisoner. 
It was argued at the bar, that it was a case of sudden affray, 
or mutual combat in the heat of blood; and that the Court 
ought to have directed the jury, that if the prisoner touched 
the deceased with the whip as an invitation to him to draw 
his pistol, and they immediately proceeded to the mortal 
affray, with pistols on each side, the killing was not murder. 
But a Court is not bound to lay down to the jury, proposi- 
tions merely abstract, however correct they may be in point 
of law. It is enough to inform the jury upon suclhr ques- 
tions as the evidence raises, and not trouble them with those 
upon which there is no evidence. In this case, it is suffi- 
ciently obvious, that the position taken in the argument had 
no application. When an invitation to May to draw his pis- 
tol is spoken of, it must mean, that he was to draw for the 
purpose of fight with those weapons on both sides, and, 
moreover, for a fair fight with them. Now there was no evi- 
dence of the state of facts supposed. But several circum- 
stances shew in the mind of the prisoner a different purpose. 
These were the previous ill-will or angry feeling, as the 

Judge called it; the communication to the prisoner, 
(116) by his own witness, at the election, that May was 

armed to repel an attack expected from him, and, his 
reply, that that was no place for the attack; then, the follow- 
ing the deceased by Martin and Waddill, the stopping him, 
and commencing an immediate quarrel with him by both, 
the assault on him by Waddill with a pistol; and, finally, 
the assault on him with the whip and the shooting by the 
prisoner as soon or immediately after May drew his pistol, 
without having said one word of having a pistol himself, or 
otherwise proposing a combat of that kind. There was no - 
warning from the prisoner; nothing like “ prepare yourself,” 
or “are you ready.” So far, therefore, from these being evi- 
dence of a challenge to fight on an equal footing, these facts 
if believed by the jury, afford a rational inference, that the 
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risoner had no such intention, but designed, upon the exhi- 
bition of an attempt, on the part of the deceased, to resent 
in that way the indignity of a stroke with a whip, to shoot 
him before he, the prisoner, could possibly be hurt. Upon 
that supposition, the killing would be undoubtedly murder. 
Being secretly prepared to kill, and intending to do so 
instantly in case he should perceive danger in the appear- 
ance of the other party, it is apparent that he sought the 
other’s blood without meaning to be reaily exposed himself. 
In such a case, it is not material that the purpose of the 
prisoner was inspired by high words between him and the 
deceased. They furnish no mitigation for the killing an 
unarmed man, or an armed one taken designedly at a disad- 
vantage. For the law is, “that in the case of mutual com- 
bat, in order to save the party making the first assault upon 
an insufficient legal provocation, from the guilt of murder, 
the occasion must not only be sudden, but the party assaulted 
must be put on an equal footing in point of defence, at least 
at the outset.” East. P. C. 242. Admitting, then, this to 
have been a sudden mutual combat, it yet remained to ascer- 
tain, as matters of fact, whether the parties fought fairly, 
and whether the prisoner allowed the deceased to get on an 
equal footing with himself, or whether it was or was 

(117) not his purpose, from the beginning, that the deceased 

should not have an equal chance. 

Those inquiries naturally arose out of the evidence; and 
they were left to the jury with instructions which could not 
have been misunderstood. In substance, they were: That 
if the prisoner, when he made the assault with the whip, did 
not intend to shoot May. and his shooting was in conse- 
quence of the other party, contrary to the prisoner’s expec- 
tation, resorting to the use of a deadly weapon; then the 
killing wasnot murder. Butif the prisoner expected, in case 
he struck with the whip, that May would endeavor to return 
the assault by shooting him, and, nevertheless, the prisoner 
determined to make the attack, and made up his mind, if 
the other attempted to draw his weapon, to kill him as soon 
as he could; that, then, the killing with such a mind was 


‘murder. That such was the meaning of the presiding Judge, 


we think is apparent, when the whole charge is considered. 

The case was submitted to the jury under several aspects. 
It was first supposed the jury might be of opinion, that before 
the prisoner rode up, and, consequently, before any words 
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and without any immediate provocation, the prisoner “ had 
determined to horse-whip the deceased, and kill him if he 
resisted ; and for that purpose stopped him, had words with 
him, and touched him with the whip, expecting him to draw 
a pistol, and intending to shoot him if he did’”—-it would be 
a case of preconceived malice, and be murder. Toso much 
of the charge there can be nv exception. For, to follow a 
person, and seek a combat with him, for the purpose of kill- 
ing him, and covering the act with the pretence of a danger- 
ous resistance to a moderate assault, is nothing less than 
wreaking a diabolic.l vengeance. 

A second hypothesis was, thatthe determination to horse- 
whip might not have been formed before-hand, but was 
formed just before the prisoner dismounted for the purpose of 
inflicting it—when he said “I have a mind to horse-whip 
you.” In that case, the attention of the jury was directed 
to twoinquiries as material to thedegree of the offence. First, 
they were told to ascertain, whether this determination was 
the effect of the quarrel that then took place, and not of pre- 

vious angry feeling; and if they should so find, and 
(118) be also of opinion, that May’s return to the first 

assault was not expected by the prisoner; that, then, 
from the nature of May’s resistance, and the danger arising 
therefrom to the prisoner’s life, the killing would be extenu- 
ated to self-defence or manslaughter, according to certain 
circumstances mentioned. But they were told, secondly, 
that if this determination was not the effect of a quarrel 
that then took place, in other words, was not in fact pro- 
voked by the deceased at that time, but was the effect of 
previous angry feeling, inflamed by the words of Waddill— 
incited, that is to say, by the prisoner’s own associate; 
and the jury should find that the prisoner expected May 
to draw a pistol, if he struck him, and had made up his. 
mind to shoot him if he did; and, accordingly, that the 
prisoner did shoot immediately upon the weapon being 
drawn—then it was murder. And, as we conceive, this 
instruction is law, for two reasons. The killing would be 
murder, without regard to the want of equality of the parties 
in the combat, upon the ground that it was upon previous 
ill-will, or, at all events, without recent provocation from the 
deceased. For the instruction supposes the assault to be 
found by the jury not to have been caused by the quarrel at 
the time; and, consequently, it is not a case of sudden heat 
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of blood or provocation, but of pre-existing ill-will, wrought 
up to the pitch of taking life by the opportunity to do so, and 
the advice of a comrade, who likewise cherished bad feelings 
toward the person attacked. But, besides, it would be mur- 
der for the reason on which his Honor submitted the case to 
the jury; that is to say the undue advantage sought and 
taken by the prisoner. The case was distinctly, we think, put 
to the jury in that point of view. For it is to be observed, 
that the jury was directed to consider, whether Martin did 
not expect May “to draw” a pistol, and “ made up his mind 
to kill him if he did;” which is saying that he intended to 
kill him, if he drew, and as soon as he drew—without allow- 
ing May time for full preparation, if he could prevent it. 
That the jury must have received the instruction in that 
sense is deducible from the terms in which it was expressed ; 
but it is placed beyond doubt by the language used in clos- 

ing the charge. It is “that whether there was a sud- 
(119) den quarrel which caused the fight, or whether it was 

the result of a previous determination, or of previous 
angry feeling, inflamed by the words of Waddill, and whether 
Martin waited until May was ready, or whether he did not 
approach, intending to touch May with the whip, to see if he 
would take a whipping, and intended, if he attempted to draw. 
his weapon, to take all advantages and shoot as soon as he could, 
and whether he did not, accordingly, do so, were left as questions 
of fact to them,” the jury. Now, although one may not 
intend to kill another,if he will stand and take a whipping, 
yet if he be prepared with a weapon, and determined in his 
mind to kill him if he did not submit, but offers or attempts 
to resist by drawing a pistol; and with that resolution 
formed, and expecting such an attempt at resistance, he 
makes the assault, without more provocation, intending to 
kill before the other party can do more than attempt to draw; 
if death ensue, it must be murder. The assault was not 
designed to be, nor was it in fact, an invitation to fight with 
pistols; but it was a provocation by one party to the other to 
draw a pistol, with the intention to kill him if he made the 
attempt; and this without any notice of a purpose on his 
own part to use a deadly weapon. The suddenness of the 
purpose to kill, in such a case, does not extenuate the offence, 
more than a sudden determination to slay an unoffending 


man, accidentally met in the street. The attack is found not 
to have been made on cotemporaneous provocation. And, 
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besides, if it had been, from the manner of it, it was rather 
an assassination, than a mutual combat in a fair field. 

Although the other grounds of exception stated in the 
record were not spoken to at the bar, yet in a case of such 
magnitude to the prisoner it seems proper to notice them. 

The first is, that the verdict is contrary to law and evi- 
dence. If it be so, the Court cannot help the prisoner. We 
can correct the errors of the Judge, but not those of the 
jury, unless they may have been produced by the Judge. 

The position, that the State is bound to examine all the 
persons who were present at the perpetration of the fact, or 
to examine on the trial all witnesses who had been sent to 

the Grand Jury, has neither principle nor practice in 
(120) this State to support it. The persons present are not 

the witnesses of the law, like persons who have 
attested a will. It is in the discretion of the prosecuting 
officer, as of any private suitor, what witnesses he will call. 
He examiues such as he deems requisite to the execution of 
the public justice. If others can shed more light on the 
controversy, or place it in a new point of view, it is compe- 
tent to the prisoner to call them. Without considering, 
therefore, the peculiar reasons on which the particular per- 
sons were dispensed with on this trial, and notwithstanding 
a modern case in England, we think the ruling of his Honor 
right, on the broad ground that it was the province of the 
Solicitor, and not of the Court, to determine who should be 
the State’s witnesses. 

The objection to the Grand Juror comes too late after the 
plea to the felony. Seaborn’s case, 4 Dev. 305. 

The opinion of the Court, therefore, is, that the prisoner is 
not entitled to a venire de novo. 

But the counsel for the prisoner has taken numerous 
objections to the record, and insists that the judgment should 
have been arrested, and must now be reversed. 

Upon the transcript filed by the prisoner, the indictment 
appeared to be defective, for the want of charging the giving 
of the mortal wound by the bullet shot from the pistol. The 
Attorney-General suggested the omission to be in making 
the copy, and obtained a certiorari-for a fuller transcript. 
Upon that the clerk sent up a second transcript, in which 
the defect has been supplied, and the indictment seems to be 
perfect. But it is objected, that the Court cannot receive the 
second transcript, because the writ of certiorari is not annexed 
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to it, and no return is endorsed on the writ or made to the 
Court, so as to make it appear that this transcript is sent in 
obedience to the writ. The clerk sent back the writ with the 
transcript, enclosed together in a sealed letter, addressed to 
the clerk of this Court, in these words: “ Pursuant to your 
writ, I have made out another transcript of record in the 
case of the State against Martin, which is herein handed 
you.” 
" As the return was not entirely formal, and we always 
deem it best to follow settled precedents, we did not choose 
to determine, whether that return would do when it 
(121) was so easy to have one undoubtedly regular. The 
writ and transcript were, therefore, returned to the 
clerk; and he has sent them back, attached together by 
wafers, and with the following return on the writ. 


“State of North Carolina, 

Richmond County and Superior Court of Law. 

The execution of this writ appears in a certain schedule 
hereunto annexed, in witness whereof, &c” the usual attes- 
tation following, under the hand of the clerk and the seal 
of the Court, both to the return and the transcript. The 
objection is thus removed; and we should not have felt 
called on to notice it, had we not observed that nearly all 
the clerks seem alike uninformed upon this subject, and 
hence we suppose they may profit by this as a precedent. 

Upon the reception of the second transcript several objec- 
tions were taken to it, which will now be mentioned and 
disposed of. 

‘The indictment was preferred in the Superior Court of 
Anson against three persons, Edmund Martin, as the perpe- 
trator of the murder, and Thomas Waddill and William 
Gatewood as accomplices, present at the fact, aiding and abet- 
ting. The trial of Martin and Waddill was removed to 
Richmond Court; and from that Court this appeal was taken 
to this Court. The transcript of the record from Anson is 
set forth in the transcript from Richmond, and states, that 
“at a Superior Court of law, begun and held for, &c. at, &c. 
on the second Monday in September, in the year, &c. before 
the honorable Justice J. W., the Sheriff returned the venire 
facias, &c.” from which a grand jury is empannelled. It 
then proceeds: “A bill of indictment, in the following words 
and figures, was preferred” before the grand jury, that is to 
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say, &c.; which was returned into Court by the said grand 
jury “a true bill.” 

The transcript afterwards proceeds thus: “ Wednesday, 
September the 15th, 1841, the Court met pursuant to adjourn- 
ment,” and it then sets out the arraignment of the three, 
and their plea of not guilty, and then the affidavits of Mar- 

tin and Waddill respectively, and orders thereon 
(122) made that the trial should be removed, as to those 
two, to Richmond. 

Again the transcript proceeds: “Tuesday, September 21, 
1841, the Court met pursuant to adjournment,” and then sets 
forth a nolle prosequi by the Solicitor for the State, as to 
Gatewood, and his discharge upon proclamation. 

The first exception to this record, is that it does not appear, 
when the indictment was found, nor that the arraignment 
and plea were in the same term, inasmuch as no adjourn- 
ment is set forth, from the second Monday in September to 
Wednesday the 15th of September, which is the day of the 
prisoners’ plea, and the next time that is mentioned after 
Monday, on which the Court was opened. 

But, supposing for the present, that the use of the past 
tense is not fatal, we think the time of finding the indict- 
ment does appear, and that the exception is not sustainable 
in any respect. It appears by the record that the Court 
began on the day fixed by law, and was held by the proper 
person. No day is stated as that on which the indictment 
was presented other than that on which the Court began; and 
therefore it follows, that it was in fact found on that day. 
The term of a Court is in legal contemplation as one day ; 
and although it may be open many days, all its acts refer to 
its commencement, with the particular exceptions in which 
the law may direct certain acts to be done on certain other 
days. It is seldom necessary that the day of any proceeding 
should appear in making up the record, distinct from that of 
the beginning of each term, although a minute may be kept 
of each day’s doings. Nor is it necessary that there should 
be adjournments from day to day, after the term is once 
opened by the Judge; nor, if there should be, that they 
should be recorded, in order to preserve the authority of the 
Court to perform its functions. The Court may, in fact not 
adjourn during the whole term, but be always open; though, 
for the convenience of suitors, an hour of a particular day, 
or of the next day, may be given them for their attendance. 
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If the record state the time of doing an act, as the statement 
is unnecessary, so it is harmless surplusage, unless the day 
be beyond the period to which the term legally extends. 

Take this record either way, then, and we think it 
(123) well enough. If it import, that the Court did not 

adjouro because no adjournment of the preceding day 
is set forth, then it is to be taken, that the Court. was kept 
open, as it lawfully might be. If, on the other hand, the 
entry of the time—‘ Wednesday, September, 15th, 1841, the 
Court met pursuant to adjournment”—imports that there 
had been an adjournment from a former day to the latter, there 
is no error, provided the latter day be not beyond the term ; 
for the Court, although not bound to adjourn, may do so 
from one day to another within the term. Each day men- 
tioned in this record is within the term; for the Fall Term of 
Anson Superior Court continues two weeks if the business 
requires it. Rev. Stat. c. 31, s. 16. 

The next point made is, that the order of removal was not 
warranted by law, because there were three indicated, and 
the trial of only two removed; so that the whole cause was 
not removed, as itought to have been. If the prisoner could 
be allowed an exception against his own action, yet it seems 
sufficiently clear that there is no error in the point supposed. 
The record shows, that as to Gatewood, the third party, the 
prosecution was ended by a nolle prosequi, and therefore it 
pended only against the two, whose trial was removed. It 
is true, the order and entry of his discharge were made on a 
day subsequent to that of the order of removal. But every 
act of the Court, whenever made, has its efficacy from the 
first moment of the term; and during the whole term the 
record is in the breast of the Judge, and an order may be 
modified, or any new order made that may be requisite to 
give validity to one before passed. But we have no doubt 
that where two are indicted, the trial of one only may be 
removed. However it may be in cases of dependent guilt, 
or although it may be in the discretion of the Court to refuse 
a removal as to one, without all, yet in ordinary cases the 
Court undoubtedly has the power to allow such a removal. 
The charge is several; and the defendants may be tried sep- 
arately in either Court. There is no reason therefore, why 
there may not be a separate removal. In neither case is the 
record removed. It remains in the original Court, and the 
trial, whether of one or all in another county is on a 

100 





DECEMBER TERM, 1841. 





STATE v. MARTIN. 





transcript. The removal does not change the mode of 
(124) trial; but, for the purpose of impartial trial, it is sent 

to another county, in which jurors of unbiased minds 
may behad. That may be necessary as to one of the accused, 
and not the other; and therefore the Court ought to have 
this power. Such we know has been the practice. An 
instance is found in the reported case of the State v. Lewis, 
3 Hawks 410. The facts of that case were, that the indict- 
ment was found in Wake against three; two. of whom 
removed their trial to Franklin; and one of them again 
removed his trial to Warren. The third was tried in Wake, 
and he and the one who went to Warren were both convicted 
and executed. The cases of Carter and Snow, and the State 
v. Mills, 2 Dev. 420, furnish other examples of this practice ; 
and of its propriety we entertain no doubt. 

Another exception is, that the past tense is used in several 
parts of the record ; and so it is historical, and not a memo- 
rial of the acts of the Court made as they occurred. It must 
be owned, that in strictness a record ought to- be expressed 
in the present tense, because the acts of the Court are sup- 
posed to be recorded simultaneously with their adoption. 
We are, therefore, fully sensible of the philological and legal 
propriety of the records speaking in presenti, and we are 
aware of Perrin’s case 3 Saund. 393, in which upon a writ of 
error, the judgment was reversed, because in the award of 
the venire facias the record stated that “the sheriff was com- 
manded,” instead of “is commanded.” Nevertheless we feel 
obliged not to reverse the judgment upon this ground. In 
this particular case, we see that although the preter-perfect _ 
tense is used, yet that the words cannot relate to any period 
antecedent to the time of inserting them in the record; and 
therefore they must be taken in the sense of the present 
tense. There was no continuance; but the case arose and 
was disposed of in Anson Court, all in a single term. That 
term is one day or the same as one day; and in respect to 
anything during it there is, therefore, no prior or posterior 
time. But the Court is not disposed to put the decision on 
that peculiarity, since we know the question must arise in 
cases in which there were continuances, and therefore, it 

ought to be put on some general ground atonce. We 

(125) have, therefore, to state, that we conceive ourselves 

bound by the most imperative considerations not to 

give to this grammatical inaccuracy the effect demanded. 
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Were we inclined to an opposite opinion, we should be com- 
pelled to adopt the one we have, by numerous, we may say 
innumerable, precedents, and by a proper regard for the public 
security. Every one knows the defective professional skill 
of nearly all the clerks of our multiplied Courts, and tiiat 
the evil is constantly on the increase; and must be sensible, 
that if such an objection were sustained, crimes would go 
altogether unpunished, and would have gone so for many 
years past. Indeed, this is the common form among us. 
We scarcely recollect a record coming to us, in some part of 
which the past tense did not occur. Many judgments of 
death have been affirmed in this Court on such transcripts; 
and it is too late to listen to the objection. Lewis’ case, 
already mentioned, furnishes an example to our purpose. 
After the usual commencement, the record proceeds, “A bill 
of indictment was found &c.” All the considerations which 
long usage can furnish, and all the force which multiplied 
judicial precedents, hitherto unquestioned, can possess, unite 
to impose on us at this day the obligation not to allow this 
impediment to the course of justice. In reality, however, 
there can be no hesitation as to the sense of the record. It 
purports to be a relation by a tribunal of its acts at a certain 
term, begun and held on a certain day, and to have been 
drawn up during that term. Although it may be said 
therein “it was ordered,” no one can misunderstand the 
meaning. The enquiry is, when was it ordered; and the 
answer is, during that term. It must be so understood; and 
if it was at any period of the term, it is sufficient. 

Some objections are also raised upon the transcript from 
Richmond. One is, that it also uses the past tense; and that, 
of course, falls with the preceding one. Another is, that the 
record states the Court not to have begun on the proper day, 
namely, the third Monday of September, but makes it begin 
the proceedings at the fourth Monday, without any adjourn- 
ments from the third. But this is a clear mistake of the law 

fixing the terms of that Court. In the spring, the 
(126) statute provides that the Court shall be held on the 

third Monday of March; but in autumn, it is on the 
fourth Monday of September. 

By this record, it appears that the two prisoners, Martin 
and Waddill, were put upon trial together; but the tran- 
script does not set forth the verdict as to Waddill, but only 
as to Martin, the present appellant. For this cause, also, it 
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is said the judgment is erroneous. But we do not perceive 
how this prisoner is concerned in that matter. It were well, 
if the clerk would send a full transcript in every case, and 
not take on himself to judge which parts of the verdict and 
judgment are material. But we cannot assume, that the 
whole has not been sent; and on the contrary, unless a 
diminution be suggested, it is taken that the transcript is 
full.and correct. If so, the conviction of this prisoner is not 
annulled by the failure of the jury to render a verdict as to 
the other party—which, indeed, is an acquittal. The Court 
was wal to pass sentence on him, whom the Court did 
find guilty, since the jury has responded fully to the only 
issue joined between the State and this prisoner. 

Upon the whole, the Court is of opinion that the judgment 
of the Superior Court of Richmond was warranted by the 
record; and directs that this opinion be certified to that 
Court, that the judgment may be carried into execution. 

Per CuRIAM. Ordered accordingly. 








(127) STATE v. JAMES SMITH. 


An indictment for a forcible entry into the field of the prosecutor, can- 
not be supported by evidence that the defendant peaceably entered the 
field, but while there threw stones against the house of the prosecu- 
tor, situated adjoining the field, the prosecutor at the time being in 
the house, and not in the field. 

This was an appeal from the judgment of his Honor 
Judge Baitey, at the Fall Term, 1841, of Rowan Superior 
Court, upon a special verdict found by the jury on the trial 
of an indictment against the defendant for a forcible entry. 
The indictment. was in the following words, to-wit: 


North Carolina, \ Superior Court of Law, 
Rowan County. f** Fall Term, 1841. 


The jurors for the State, upon their oath, present that 
James Smith, late of the said county, laborer, on the 25th 
day of August, in the year aforesaid, in the county afore- 
said, into one field then and there being in the seisin and 
possession of Nancy Lyerly, with force and arms and with 
a strong hand did break and enter, she, the said Nancy, then 
and there being present and forbidding the same, to the great 
injury of the said Nancy, and against the peace and dignity 
of the State. H. C. JONES, Sol. 
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The defendant having plead not guilty, the jury found 
the following special verdict, viz: that the prosecutrix (Nancy 
Lyerly) was in the possession of her dwelling house, together 
with a field adjoining the same which was enclosed—that 
she had shut up her house and gone to bed—that the defend- 
ant, after she had retired, entered into the field and threw 
stones against her house—that one broke the sash of her 
window and a pane of glass—that this frightened the prose- 

cutrix, and was done against her will and consent.— 
(128) And whether this amounts to a forcible entry into 

the “field” of the prosecutrix, they pray the advice 
of the Court. If it does, they find the defendant guilty; if 
not, they find him not guilty. 

The Court, upon argument, did not consider that this 
amounted to a forcible entry into the field of the prosecu- 
trix,and gave judgment for the defendant, from which judg- 
ment the Solicitor for the State appealed to the Supreme Court. 


J. G. Bynum, Solicitor for the State, cited State v. Fort, 4 
Dev. & Bat. 192. Arch. C. P. 565. State v. Bennett, 4 Dev. 
& Bat. 43. Hawk. P. C. book 1, ec. 64, s. 30. 

Boyden for the defendant, cited Hawk. P. C. book 1, ¢. 64, 
s.20 to 25 4 Black 148. Bac. Ab. For. En. & Det. letter E, 
and the authorities there cited. 


Danret, J. Weare of the opinion that the judgment of 
the Court below was right. The defendant is only charged 
in the indictment with a forcible entry into the field of the 
prosecutrix, she then and there being present. The jury 
find that the field, which the defendant entered, was enclosed, 
and adjoining to the dwelling-house, and that the prosecu- 
trix was not in the field at the time. These being the facts, 
he was not guilty in manner and form as charged in the 
indictment. It is true that the defendant was guiity of an 
indictable trespass, but that was not the trespass he was 
charged with, and against which he came to defend himself. 
A cbarge of a forcible trespass into a field, the owner then 
and there being present, cannot be supported by evidence 
that the defendant entered the field peaceably, and from 
thence threw stones against a dwelling-house adjoining, the 
owner being therein. The two cases are very different, and 
the defendant might be entrapped, if we were to hold that 
such facts would support the charge in the indictment. The 
judgment must be affirmed. 

Per CurRIAM. 104 Judgment affirmed. 
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( 129) JOSHUA A. POOL v. WILLIAM GLOVER. 


A Sheriff cannot sell under a fi. fa. what he has no power by the writ 
to sell—what is not goods or chattels, lands or tenements, within the 
sense of the writ, as, for example, bonds or bank stock ; and the sale 
being a nullity, a bidder at such sale is not compellable to pay the 
amount of such bid. 

Where a debtor has made a conveyance of his land to a trustee, to be 
sold for the benefit of his creditors at a certain time, if the debts are 
not previously paid, and there is a resulting trust to himself, his 
equitable interest in the land may be sold under an execution, even 
before the day, when, by the terms of the deed, the trustee was 
authorized to sell his legal interest. 

The case of Harrison v. Battle, 1 Dev. Eq. 537, cited and approved. 


This was an appeal from the judgment of his Honor Judge 
BaTrTLe, at the Fall Term, 1841, of Pasquotank Superior 
Court of Law, on a case agreed. The following are the facts 
stated in the case agreed : 

Josiah Jordan, being indebted to a number of persons, for 
the purpose of securing the payment of the debts, conveyed 
to Joshua A. Pool, by deed of bargain and sale, bearing date 
the 28th of October, 1840, a tract of land, situate in Pasquo- 
tank County, and containing 268 acres in fee, upon trust, to 
sell as much of the land as would raise money sufficient to 
pay one-half of the said debts (which the deed particularly 
enumerates) on the first day of January, 1843, or whatever 
may be then unpaid of that half; and upon the further 
trust, that, if upon the first day of January, 1844, the whole 
of the said debts should not be paid, the trustee should, by 
sale of the said land, or such part thereof as should not 
before have been sold, raise money sufficient to pay what 
should then be remaining due to the said creditors respect- 
ively; and upon the further trust, in case the said debts 
should be paid without a sale of the land, or the whole 
thereof, to convey such part as should not have been sold to 
the said Josiah. 

In September, 1841, upon a writ of fieri facias 

(130) issued to him on a judgment against Josiah Jordan, 
the plaintiff, who is Sheriff of Pasquotank, offered 

for sale the equity of redemption or interest of Jordan of 
and in those premises; and the present defendant, being 
the highest bidder, became the purchaser of the said equity, 
at the price of $1,850. But the defendant refused to pay his 
bid and complete his purchase, upon the ground, that the 
interest of the defendant in the execution was not the sub- 
ject of a levy and sale under the writ. The plaintiff then 
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tendered to the defendant a conveyance and assignment of 
the said equitable interest, and brought this action for the 
sum bid by the defendant. Upon this case agreed the Court 
gave judgment for the plaintiff for the amount of the bid 
and interest, and the defendant appealed to the Supreme 
Court. 


No counsel for the plaintiff in this Court. 
Badger for the defendant. 


Rurrin, C. J. We concur in the position taken for the 
defendant, that the action cannot be maintained, if Jordan’s 
interest in the land, as set up by the Sheriff and bought by 
the defendant, was not the subject of execution. We do not 
mean that a purchaser at a Sheriff’s sale is not bound for 
his bid, unless he get a good title; for, as he may call for a 
conveyance from the Sheriff, how inadequate soever his bid 
may be, sd, probably he must pay his bid, although the title 
of the defendant in the execution be defective—provided the 
interest offered, if it existed, was such an interest as the 
Sheriff could sell and convey. But if the Sheriff undertake 
to sell what he has no power by the writ to sell—what is not 
goods, chattels, lands, or tenements within the sense of the 
writ, as, for example, a bond or bank stock—it is the same 
thing as selling without a writ. As a judicial sale it must 
be a nullity; the deed tendered by the Sheriff would be 
inefficient; and as the Sheriff could not fulfil the contract 
on his part, so he ought not, we think, to compel the bidder 
to accept a void deed and pay his bid. The decision of the 
case, therefore, must depend upon the enquiry, whether this 

was a sale without authority or not. It is a point of 
(131) much importance; and was once at least, if not now, 

a point of difficulty. It was argued fully and ably 
for the defendant, and has been very deliberately considered 
by us; and we have now to say that we feel ourselves con- 
strained to affirm the judgment of the Superior Court. 

If the matter were res integra, there would doubtless, be 
more hesitation in coming to the conclusion we have; though 
we cannot avoid the conviction, that, according to the most 
approved principles of interpretation, the construction put 
upon the second sect. of the Act of 1812, (Rev. Stat. c. 45, 
s. 5,) in Harrison y. Battle, 2 Dev. Eq. 537, is the proper, nay, 
the unavoidableone. That case determines the precise point, 
that a conveyance of land of this nature by a debtor to a 
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third person in trust by a sale to pay the bargainor’s debts, 
with a resulting trust to the bargainor, leaves an interest in 
the bargainor, which is not a trust within the first section of 
the act, but is an equity of redemption within the second 
branch of it. As an authority none could be more apposite 
to the case before us. The counsel, indeed, endeavored to 
distinguish the cases upon the ground, that in Harrison v. 
Battle the time for the sale had passed and enough of the 
estates conveyed had been sold to pay all the scheduled 
debts; whereas here the time for a sale has not arrived, 
and no part of the debts has been paid. But that distinction 
cannot be sustained; for, although there might be something 
in it, if the case stood on the Act of 1812 by itself, yet the 
subsequent Act of 1822 (Rev. St. c. 45, s.5) subjects the legal 
right of redemption to execution, in like manner as the 
equity of redemption was liable under the previous act. 
Therefore, whatever might have been sold, after the day of 
forfeiture of a mortgage mav now be sold before that day. 
The same principle is applied by the legislature to both 
cases. 

Arguments were then strongly urged against the principle 
of that case, upon the score of the uncertainty of the interests 
and their complexity, as existing in the different parties— 
the debtor, the creditors scheduled and those claiming by 
assignment subsequent to the deed and by executions, and 
the trustee and the danger was clearly pointed out of loss 

and injury, sometimes to one of those parties, and 
(132) sometimes to another, and especially of numerous 

losses to the embarrassed debtor. It. was not needful 
that the mischiefs should be thus arraved to make the Court 
sensible and fuily sensible of them. They were duly appre- 
ciated by the Judges, who sat in the Court when Harrison 
and Battle was decided ; and, as far as was allowable to per- 
sons in judicial stations, the Court, when cases arising under 
it have come up, has frequently since intimated its impres- 
sion, “that the second section of the act would be found to 
be practically impolitic throughout.” A sale of such result- 
ing trusts is making a bargain so completely in the dark, as 
to the value of the subject of the sale, as to amount, in 
almost every case, to nothing more nor less than sheer gam- 
bling. It is a lottery, in which but little will be given for 
the'tickets. Cases, too, may be supposed of conveyances to 
which it would be hard to believe the Legislature saw the 
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consequences of applying their enactments. As if the deed 
convey both land and personal estate, the latter of which is 
not within the act; if a creditor sell the equity of redemp- 
tion in the land by execution, shal] the. mortgage debt then 
be made out of the land or the personalty? If the deed be 
to secure the debt of a third person, and so is merely a col- 
lateral and supplementary. security, how is it to be then? 
So, in a variety of other cases equally conceivable, the dan- 
ger is great of producing by such sales expensive and pro- 
tracted litigation, of encouraging speculation, and over- 
whelming an indebted man in ruin by bringing his prop- 
erty to market with a doubtful title and with its value gen- 
erally unknown. But forcible as these objections are, they 
cannot justify the Court in striving against the policy of the 
Legislature, by putting on the statute such a construction, 
as will virtually repeal it by enabling every person to evade 
it by the simplest contrivance. The question is, what is a 
mortgage, and what is an equity of redemption, within the 
sense of the act? Is a deed of trust, like the one before us, 
of that character? To determine these questions, the argu- 
ments from the mischiefs and losses just spoken of, do not 
give the least aid. For those mischiets and losses will be 

worked as well by an instrument; which is a mortgage 
(133) in the most appropriate sense of that term, as by the 

ordinary conveyance in trust for payment of debts by 
a sale. If it be said, that the Legislature could not have fore- 
seen the effects of the enactment, else it would not have been 
made; and therefore that the Court ought not to carry the 
act beyond its words: the answer is, that if unexpected evils 
arise out of the legislation of the country, it is not for courts 
to refuse to administer the law in its true sense, while it 
stands in the statute books, but it is for the General Assem- 
bly to repeal or modify their act. It is probable the law 
owes its origin to temporary causes. For those who were in 
active life at that day, will remember, that there were a few 
conspicuous persons, who were rather notorious for encum- 
bering their estates with mortgages, which kept off execu- 
tions; and that, owing to the defective organization of the 
Courts of Equity at the time, there was great delay in reach- 
ing them before these Courts; so great as to become a mat- 
ter of general complaint. It is true that subsequent changes 
in the judicial system now facilitate decisions of. causes in 
equity; and, as persons practically conversant with the sub- 
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ject, we might think it better to have the encumbrances 
ascertained, and a clear title sold under the supervision of 
that Court, rather than proceed on the execution at law under 
all the difficulties enumerated. Yet the law-makers, and 
not ourselves, are the arbiters of policy; and it is our duty 
to execute the law in the spirit in which it is enacted. Now, 
as has been already said, not a reason can be given against 
the justice and propriety of selling a resulting trust arising 
on such a deed, which would not equally condemn the sale 
of a proper equity of redemption. When such a sale is 
argued against, therefore, the fault is found with the policy 
of the act, not with its construction. The construction was 
unavoidable. It is to be remembered, that the purpose of 
the act is to aid the creditor, who has gone through the 
Courts of Law, and established his debt, to get the fruit of his 
judgment by the sale of a valuable interest of the debtor under 
his execution. The statute, therefore, purpurts to be benefi- 
cent to the creditor, and must be received by a Court as reme-* 
dial in its character, and construed so as to suppress the pre- 
vious mischief and advance the remedy. With this 
(134) view of our duty, the Court could not allow the execu- 
tion creditor to be baulked, and turn around to begin 
another litigation in equity, by the literal impediment, that 
the debtor had not an equity of redemption, because he had 
not conveyed his land to his creditor, with a power to redeem 
it by paying the debt, but had conveyed to a third person 
with the power to call for a re-conveyance upon payment of 
the same debt before a sale. Such an interpretation would 
have been paltering with the sense of the Legislature. In 
substance the debtor has the same interest in each case, and, 
therefore, it must be liable alike in both instances. Whether, 
then, we have a regard to the adjudication in Harrison and 
Battle as an authority, or to the reasons on which it pro- 
ceeded, we must affirm the judgment in this case. 
Per CuRIAM. Judgment affirmed. 








JACOB HUBBARD v. JOHN B. TROY. 


Protest of an order or inland bill of exchenge is not necessary to enable 
the holder to recover principal and interest. Notice in due time of 
non-acceptance or non-payment is all that is required for that pur- 
pose, 
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‘ 
It is generally held that the holder must give notice of non-acceptance 
or non-payment on the next day or by the next post, when the parties 


live in different places. 
A delay in giving notice from the 10th, to the 24th of March held to be 


unreasonable and to discharge the drawer. 

This was an appeal from the judgment of the Superior 
Court of Law of Randolph County at the Spring Term, 1841, 
his Honor Judge Pearson presiding. The plaintiff declared 

in assumpsit on the following instrument in writing, 
(135) to-wit: “ Feb’y 26th,1837. Jonathan Church Esquire, 

please pay to M. M. Troy or order, thirty-two dollars 
and sixty-eight cents, and charge yours, &c. John B. Troy,” 
which was endorsed to the plaintiff by M. M. Troy for a val- 
uable consideration. 

The defendant pleaded the general issue. On the trial, 
the plaintiff, after reading the instrument declared on, offered 
in evidence a letter from the plaintiff to the defendant dated 
“Greensborough, 24th March, 1837,” in which he informed 

‘the defendant, that he had “received a short time since” 
from the endorser, M. M. Troy, an order on Jonathan Church 
for the sum above specified, and that he had “ presented the 
order and Church failed to pay it off,” and that he had 
understood Church had made away with bis property. He 
then adds, “I have thought proper to give thee this informa- 
tion, believing that thee would do what is right and just in 
the case.” The plaintiff then by consent of the defendant’s 
counsel read a letter from John M. Logan to the defendant 
dated “Greensborough, 20th May, 1837,” in which he stated 
that he had received on the morning of that day a letter 
from him “requesting me to give you some information 
respecting an order of yours to J. Church ”—he continues, 
“Jacob Hubbard handed me an order on Church from you 
on the 10th March, 1837, or about that time to present to 
Church when I went to Jamestown. I think I presented 
the order on that day to him. He said it was not due until 
April, and he would get the money from Washington City 
at that time and pay you according to the bargain he had 
made with you.” Logan further adds that he returned the 
order to the plaintiff, and told him what Church said, and 
“that Church was bad to get money from at that time from 
what he learned when in Jamestown.” When the plaintiff 
closed his case, the defendant’s counsel moved the Court that 
the plaintiff be nonsuited, 1st, on the ground that there had 
been no protest for a as required by the act of 
11 





DECEMBER TERM, 1841. 





HUBBARD v. TROY. 





Assembly (Rev. St. c. 13, s. 2); 2dly, that the notice from the 
plaintiff to the defendant did not state that the plaintiff 
would not give Church, the drawee, any further credit, and 
that he looked to the defendant for payment; 3dly, that the 
plaintiff had not used due diligence in giving the 
(136) defendant notice of the non-acceptance of the drawee. 
A verdict was rendered for the plaintiff, for the full 
amouut of the order with interest from the date, subject how- 
ever to be set aside and a nonsuit entered if the Court should 
be of opinion for the defendant on the above points reserved. 
The Court having sustained the defendant’s objections, ordered 
the verdict of the jury to be set aside and a nonsuit entered, 
from which judgment the plaintiff appealed. 


Mendenhall for the plaintiff cited Byles on Bills, 148, 149. 
2 Stra. 910. 2 Barn. & Ald. 696. Moore v. Coffield, 1 Dev. 
247. Brittain v. Johnson, 1 Dev. 293. Pons v. Kelly, 2°-Hay. 
45. Plummer v. Christmas, 2 Hay. 107. 

No counsel appeared fur the defendant. 


Rurrin, C. J. Notwithstanding the act of 1762, Rev. St. 
ce. 13, s. 2, the action is maintainable for the principal and 
interest due on the order, although not protested for non- 
acceptance. In practice, inland bills have always been recov- 
ered on, to that extent, without a protest. Our statute is like 
those of 9 & 10 Will. 3, c. 17, and 3 & 4 Ann, c. 9, s. 4, from 
which it was probably taken. They all relate to damages 
and the costs of postage, brokerage, commission and the 
like—none of which can be recovered without protest. But 
it has long been held that the remedy given by those statutes 
is cumulative; and that, therefore, upon notice of non-accept- 
ance or non-payment of an inland bill, a recovery may still 
be had at common law. Brough v. Parking, 2 Ld. Ray. 992. 
Harris v. Benson, 2 Strange, 910. Windle v. Andrews, 2 
Barn. & Ald. 696. Hence, in a declaration on an inland 
bill, it is not necessary to set out a protest, as it is in the case 
of a foreign bill. In the latter case the protest is part of the 
custom of merchants, on which the liability of the drawer 
arises; and therefore the fact must appear on the record. 
Were there nothing more in this case than the want of a 
protest, the plaintiff would be entitled to judgment. 

But we think he must fail for the want of diligence. 
(137) We need not advert to the question, whether the bill 
was presented for acceptance in due time; for suppos- 
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ing it was, yet we think the notice to the defendant of non- 
acceptance was out of time, and for that reason he was dis- 
charged from liability on the bill. The plaintiff, by his 
agent, presented the bill on the 10th of March, when the 
drawee denied the debt to be due and refused to accept. More- 
over, it appears from the plaintiff ’s letter that he had heard 
a report that the drawee had made way with his property. 
He then knew there was danger; and yet, he postponed giv- 
ing notice for fourteen days—until the 24th of March. A 
holder ought to let the drawer of a bill know of its dishonor 
as soon as he conveniently can. He need not lay by every- 
thing he has in hand, to do it immediately. But it is gen- 
erally held, that he must give notice the next day, or by the 
first post, when the parties live in different places. We do 
not see how the delay that occurred in this case, could be 
accounted for. But if it could, it has not been; and without 
some explanation, it was undoubtedly unreasonable. The 
judgment must be affirmed. 
Per CuRIAM. Judgment affirmed. 





(1388) ROBERT ELLIS vr. THE PORTSMOUTH AND ROANOKE 
RAILROAD COMPANY. 

Where A, in an action against B for damages, caused by his negligence, 
shews damage resulting from the act of B, which act, with the exer- 
tion of proper care does not ordinarily produce damage, he makes out 
a prima facie case of negligence, and must recover, unless B proves 
he has used proper care or proves some extraordinary accident, which 
renders care useless. 

This was an appeal from the judgment of the Superior 
Court of Law of Northampton County, at Fall Term, 1841, 
his Honor Judge Dick presiding. It was an action on the 
case to recover damages for burning five hundred pannels of 
fence, the property of the plaintiff. The plaintiff proved that 
he had a line of fence running parallel with the railroad 
track, belonging to the defendants, at the distance of fifty feet, 
in the County of Northampton—that on a certain day in the 
spring of 1839, immediately after the passage of one of the 
locomotives, belonging to the defendants, the fence was dis- 
covered to be on fire and about five hundred pannéls of fence 
were burnt before the fire could be stopped. The plaintiff’s 
witness further proved that the engines run on the road 
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usually had the spark-catchers on the funnel, but whether 
they were on, upon that day, he did not recollect. The 
defendant’s rel: a no testimony. The defendant’s coun- 
sel contended that they were ae liable for negligence— 
that if they used the care that the nature of their business 
allowed, they were not liable. The Court charged the jury 
that if the evidence satisfied them that the plaintiff’s fence 
was burned by fire thrown from the defendants’ engine, the 
defendants were liable for the pldintiff’s recovery, upon the 
principle that everyone is bound so to use his own property 
as not to injure his neighbor. The jury returned a ver- 

dict for the plaintiff. The defendants moved for a 
(139) new trial, which was refused, and judgment being 

given for the plaintiff, the defendants appealed to the 
Supreme Court. 


Tredell for the plaintiff to shew the general liability of the 
defendants in cases of this kind, cited Furberville v. Stamp, 
1 Ld. Ray. 264. 1 Leigh’s N. P. 557, 561. Weld v. Gas 
Light Company, 2 Eng. C. L. R. 350. Drew v. The New River 
Company, 25th Eng. C. L. Rep. 634. Vaughan v. Menlove, 32 
Eng. C. L. R. 613. As to proof of negligence in such cases, 
that proof of the injury was prima facie proof of negligence, 
Christie v. Griggs, 2 Camp. Rep. 79. 


Whitaker for the defendant. The opinon of the Court 
below does not raise the question whether the burning, &c., 
is prima facie evidence of neglect, but only lays down the 
broad proposition that every one is liable for an injury done 
to his neighbor’s property in the use of his own. In every 
case of this kind negligence is a material averment in the 
plaintiff’s declaration, and whatever is material to be averred 
is equally so to be proved. 1 Chitty Plead. 373. 2 Chitt. 330, 
332. Where one in a highway driving his carriage does 
an injury to another not in his care, he is not from the act 
alone supposed guilty of a want of due care. Certainly he 
can excuse himself. In. the case of common carriers, who 
are in the nature of insurers, an injury to a person whom 
they have undertaken to carry goes to the jury as evidence 
of neglect only, which may be rebutted if it appear to the 
jury that the defendant used due care. Stockton & Stokes v. 
Saltonstall, 13 Peters 181. Mayhew v. Bayer, 2 Com. L. R. 454. 
Curtis v. Drinkwater, 22 c. Com. L. R. 51. The cases cited by 
the plaintiff’s counsel do not support the Judge’s charge. 
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They affirm that negligence must be proved and in the par- 
ticular cases state what will be evidence to go to the jury of 
that negligence, and are all of them cases of injuries by car- 
riers to their own passengers. The charge is wrong, even if 
an injury had been done to a passenger; there must be neg- 

ligence and it must be submitted to the jury whether 
(140) there be or not. 22 Com. L. R.51. The defendants 

were not liable for doing their duty. By their char- 
ter they are authorized to use an engine and are compelled 
to travel. 2 Vol Rev. St. 317. If negligence be necessary 
to make one liable on the public highway, much more must 
it be shewn when the defendants are using a road, their own 
exclusive property. As to the liability for burning stubble, 
&e., he cited Stat. 6 Ann. C. 31, s. 6. Stat. Gloucester 6 Ed. 
le. 5. 3 Saunders 323, b. n. 7. Thomas Co. Lit. Vol. 1st 
645, n. 19. Comyns Dig. 1 Vol. Action on the case for neg- 
ligence, a. 6. 

The charge only directs the jury to inquire into the burn- 
ing, which was not denied, and not as to negligence. But 
the plaintiff was himself in fault and cannot recover even if 
the defendants were negligent. The fact of the want of care 
by the plaintiff ought to have gone to the jury. His fence 
was 50 yards off and combustible enough to take fire from a 
spark from a low chimney. Bradley v. Waterhouse, 14 Com. 
L. R.326. Hartfield v. Roper, 21 Wendell 615. Barnes v. Cole, 
21 Wend. 188. 6 Wheaton 311. 

There was some evidence of due care, which should have 
been left to the jury, to-wit, that the engines of the defend- 
ants usually had spark-catchers, which are known to be per- 
manently fixed to the engines, and are the best preventatives 
of injury from the sparks, yet discovered. 


Gaston, J. Itis no doubt a — of law, as it is of 


morals, that one should so use his own as not to injure his 
neighbor, and this rule requires, that even in the legitimate 
enjoyment of property, such care shall be used as not to ren- 
der it iikely to impair their enjoyment of property by others. 
But no man, unless he has engaged to become insurer, 
against unavoidable accidents, is responsible for damage 
sustained against his will and without his fault. We think, 
therefore, that the instruction asked for by the counsel for 
the defendant, was abstractedly correct,'viz. that the company 
are not liable for an injury like that complained of, if they 


114 





DECEMBER TERM, 1841. 





DUDLEY ‘v. ROBINSON. 





use all the care to prevent it, which the nature of their 
(141) business allows; but we also think, that as no evidence 
was offered to shew what care they did use in the 
case under consideration, there was no foundation laid for 
asking the instruction. We admit that the gravamen of the 
plaintiff is damage caused by the negligence of the defend- 
ants. But we hold that when he shews damage resulting 
from their act, which act with the exertion of proper care, 
does not ordinarily produce damage, he makes out a prima 
facie case of negligence, which cannot be repelled but by 
proof of care or of some extraordinary accident, which ren- 
ders care useless. Although, therefore, we do not sanction 
the doctrine, which was laid down as the rule of law in the 
Court below, we do not feel ourselves authorized to reverse 
the judgment as that doctrine could not have had the effect 
to mislead the jury. 
PER CuRIAM. Judgment affirmed. 





SAMUEL DUDLEY v. THOMAS ROBINSON. 


Calling one a thief or a murderer, in the absence of context or proof to 
the contrary on the trial, ea vi termini imputes, to him a felony, and 
therefore an action of slander well lies. 

This was an appeal from the judgment of the Superior 
Court of Law of Craven County, at Fall Term, 1841, his 
Honor Judge Serre presiding. The case made for the 
Supreme Court is as follows: 

Action on the Case. The declaration contained two counts; 
the first for the libel published in the Washington Whig, a 
newspaper published in the town of Washington, North 
Carolina, a copy of which is as follows: 

“To the Public. It is ascertained and can be proved by 
the most respectable part of the inhabitants of the island of 

Portsmouth, that the man, now employed as a physi- 
(142) cian in the Hospital at that place, has frequently left 

it on his own private business, with several sick men 
in the Hospital without any medical aid whatever; and 
three or four have died in his absence. At one time he was 
gone fifteen or twenty days, and no physician left in his 
stead. We feel for our fellow beings, who have to be left in 
such a place without any assistance and also for ourselves; 
for during the month of January last, the small pox broke 
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out in the hospital, which joins the dwelling of the pretended 
doctor. The disease being in the centre of the inhabitants, 
they of course protested against its remaining among them, 
and requested the aforesaid doctor to remove the patients to 
Shell Castle, which he refused to do, until he was threatened 
to have them removed by violence. After they were removed 
there, four died out of ten without any medical aid; the 
present physician refusing td visit the patients. The collec- 
tor then sent to Beaufort for a physician, but could not 
obtain one—and in this deplorable situation these unfortu- 
nate people were left without medical assistance. 
THOMAS ROBINSON. 

Portsmouth, Feb’y 25th, 1836.” 

The second count charged that the defendant spoke and 
published of and concerning the plaintiff, in the presence of 
several citizens in a public store, the following words: “ Doc- 
tor Dudley (meaning the plaintiff) is a thief and murderer.” 
The pleas were, general issue, justification and statute of 
limitations. 

To sustain the first count in the declaration, evidence was 
offered, proving that the defendant brought the libel afore- 
said in manuscript to the office of the Whig, and caused and 
procured the publication thereof in the Whig; and that the 
said paper had a considerable circulation, there being at the 
time of the publication between two and three hundred sub- 
scribers. It also appeared in evidence that the plaintiff was 
at and before the time of the said publication the Hospital 
physician of the United States at the Hospital on Portsmouth 
Island in this State. Under the second count it was proved 
that the defendant, within six months before the action, in a 

public store at Portsmouth, in presence and hearing 

(143) of several persons, said “ Doctor Dudley is a rogue, 
liar, thief and murderer.” His Honor held and in- 
structed the jury that each of the words “thief and mur- 
derer” was actionable. There was no colloquium proved of 
any particular larceny, nor did it appear that any particular 
individual was referred to, as having been murdered by the 
plaintiff. No exception was taken to the first count; but 
objection was made on the trial, as to the words “thief and 
murderer” not being actionable. The jury found a verdict 
on all the issues for the plaintiff on both counts, and assessed 
his damages at $200. A motion for a new trial was made, 
on the ground that the words “thief and murderer,” charged 
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in the second count, were not actionable. A new trial was 
refused, and judgment having been rendered for the plaintiff, 
the defendant appealed. 


J. H. Bryan, for the plaintiff, cited Hamilton v. Veere, 2 
Williams’ Saunders 171 d. note. 
Badger for the defendant. 


DaniEL, J. This is an action upon the case for words 
spoken, and for a libel. There are two counts in the decla- 
ration ; the first is for a libel; the second for words spoken in 
the presence of a number of people, viz. that “ Doctor Dud- 
ley is a rogue, thief, liar and murderer.” There was no 
exception taken as to the first count for a libel. On the 
second count, there was no colloquium proved at the trial of 
any particular larceny, nor was there any particular indi- 
vidual referred to, as having been murdered by the plaintiff. 
The Judge, notwithstanding, ruled and instructed the jury 
that each of the words spoken by the defendant (viz. “ Doc- 
tor Dudley is a thief and a murderer”) was actionable of 
itself. We are of the opinion that the charge of his Honor 
was correct. Calling a person a thief is actionable, if it be 
thereby intended to impute a felony. If it appear from the 
context or the plaintiff’s own shewing, that the word thief 
was not used in a felonious sense, the plaintiff will be non- 
suited. Thompson v. Bernard, 1 Comp. 48. Otherwise, it lies 

on the defendant to shew that the words were not 
(144) used in a felonious sense. Penfield v. Westcote, 2 New 

Rep. 335. An action may be maintained for calling 
a person a murderer (1 Rolle’s Ab. 72) under the same rules, 
as we have just mentioned as to the word thief. Either of 
the said two words, in the absence of context, or proof to 
the contrary on the trial, ex vi termini imports a felony. The 
judgment must be affirmed. 

Per Curiam. Judgment affirmed. 








STATE TO THE USE OF H. QUIN v. THOMAS J. ROANE. 


Under the act of 1836, Rev. St. c. 99, s. 23, an action may be supported 
on the official bond of the Sheriff for the neglect of his deputy to col- 
lect acclaim put in his hands for collection, although the amount of 
the claim is within the jurisdiction of a single justice of the 
Justices may direct their warrants as well to Sheriffs as to Constables. 

' It is no defence to such an action, that after the default of the deputy, 

the plaintiff has endeavored, but unsuccessfully, to collect his claim 

himself from his debtor. 
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This was an appeal from the judgment of the Superior 
Court of Law of Cherokee County, at Fall Term, 1841, his 
Honor Judge Manty presiding. The following is the case 
as appears from the report of the Judge. This was an action 
upon the official bond of the Sheriff for the act or omission 
of his deputy. Pleas, “conditions performed and no breach.” 
The bond was dated the —— day of September, 1837. The 
breach assigned was that the deputy had failed to collect, for 
the plaintiff, a certain claim which the plaintiff had placed in 
his hands to collect, as evidenced by the following receipt, viz: 

“July 17th, 1838. Received of Hinson Quinn by the 

hands of B. K. Dickey, one note on Thomas B. Hair 

(145) as principal, and B.S. Brittain and John S. Dickey, 

as securities, the amount of one hundred dollars, that 

I am to do my best endeavors to collect and pay over or 
return as the law prescribes. THOS. J. ROANE, Shff. 
by JAS. TRUITT, D. Shff.” 


It appeared in evidence, that the deputy sued out a war- 
rant against the principal debtor only—obtained a judgment 
and ca sa, under which the defendant was arrested, and gave 
bond according to the insolvent debtors’ act, and, at the 
return of the proceedings to Court, took the oath of insol- 
vency. It was also proved, that the note was not to be found 
in the papers of the case, which was carried to Court, or else- 
where. And it was admitted that one of the securities to the 
note was solvent, and that he resided in the county of the 
officer. It was also proved, that, after the Deputy Sheriff 
had left the State, and the note could not be found, the rela- 
tor attempted to obtain a judgment upon the note, as a lost 
note, but ultimately in the county court, suffered a nonsuit. 
It was insisted by the defendant’s counsel, that the principal 
sheriff was not liable for the conduct of his deputy, in regard 
to claims, subject to the jurisdiction of a Justice of the Peace. 
And it was also contended, that, although a right of action 
had accrued to the relator, yet when he sought to recover a 
judgment against the securities upon the note as a lost note, 
he elected to pursue a different remedy, and could not after- 
wards pursue his right against the sheriff. These objections 
were overruled by the Court, and there being a verdict and 
judgment for the plaintiff, the defendant appealed to the 
Supreme Court. 

No counsel appeared for the plaintiff. 


Francis for the defendant. 
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Rurrin, C. J. Both of the objections taken by the defend- 
ant were, we think, properly overruled. 

The act of 1794, Rev. St. c. 62, s. 7, provides that warrants 
from a Justice of the Peace may be directed as well to the 
sheriff as a constable; and, consequently, it is equally the 

duty of each of those officers to execute them. By 
(146) other acts, Rev. Stat. c. 24, s. 7, it is made the duty of 

constables diligently to endeavor to collect all claims 
put into their hands for collection, and pay over all sums 
received, either with or without suit; and for the perform- 
ance of that duty the sureties of constables are made respon- 
sible on their bonds. Then follows the act of 1836, Rev. 
Stat. c. 99, s. 23, which makes it likewise the official duty of 
a sheriff to receive claims for collection and diligently to 
endeavor to collect them and pay them over in like manner 
as constables were then bound; and for a default therein a 
remedy. is given on his bond. If, therefore, this had been a 
transaction of himself, instead of his deputy, he would, by 
the express enactment of the statute, be liable in this action 
of debt on his bond of office. Asa general principle, he is, 
likewise, liable for the act or omission of his deputy, as for 
his own. But, besides that, the act in this particular instance 
expressly includes the receipt of claims by a deputy for col- 
lection; and puts that case on the same footing with a receipt 
by the principal himself. 

The relator neither waived nor abandoned his remedy 
against the sheriff, by endeavoring to collect his debt by suit 
against the other parties to the note Nothing less than 
satisfaction from some quarter or a release to the sheriff 
would be a bar. Indeed, one cause of complaint on the part 
of the relator is, or might have been, that the defendant or 
his deputy withheld, destroyed or lost the note, the evidence 
of the relator’s debt, so that he could not maintain his action 
at law thereon, for the want of sufficient evidence. But 
even, if in that action he had obtained judgment against the 
parties, that would not have discharged the defendant. In 
the recent. case of Pitcher v. King, 9 A. & E. 288, to a count 
for a false return of a fi. fa. the sheriff pleaded, that the 
plaintiff, after the return of the writ, brought debt on the 
judgment and obtained a second judgment, in which the 
first was merged, and, upon demurrer, the plea was held to 
be no answer to the declaration. 

Per CurIAM. Judgment affirmed. 
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(147) THE PRESIDENT, DIRECTORS & COMPANY OF THE 
BANK OF CAPE FEAR v. JOSHUA WILLIAMSON. 


An amendment of an execution will not be allowed, when such amend- 
ment will prejudice the rights of third persons. 
This was an appeal from the judgment of the Superior 

Court of Law of ios Hanover County, at Fall Term, 1841, 
’ his Honor Judge Pearson presiding. A motion to amend 
an execution had been made in the County Court of New 
Hanover, and came up by appeal to the Superior Court, 
where the following, in substance, was submitted as a case 
agreed: The President, Directors and Company of the Bank 
of Cape Fear, at September Term, 1839, of New Hanover 
County Court obtained a judgment against James Burney 
and others, for $4,261.60 with interest; a fieri facias there- 
upon regularly issued, tested at September Term, 1839, and 
duly came to the hands of the defendant, who was Sheriff of 
the county of Columbus. Upon this execution the Sheriff 
returned that by the sale of various articles of property he 
had satisfied the sum of $3,577.10, besides the costs and 
commissions. Afterwards the plaintiff sued out another 
execution, tested at December Term, 1839, and returnable 
to March Term, 1840, which duly came to the hands of the 
defendant as Sheriff afore-aid. This execution did not pro- 
fess on its face to be an “alias,” but on the back was the fol- 
lowing endorsement by the clerk: “$3,577.10 paid.” On 
this execution the Sheriff returned “no property to be found.” 
At Fall Term, 1839, of Cumberland Superior Court one 

obtained a judgment against the said Burney & 

others, for $ A fieri facias thereupon regularly 

issued, tested at November Term, 1839, of Cumberland 

Superior Court. and duly came to the hands of the 

(148) defendant as Sheriff of Columbus. The motion was 

to amend the plaintiff’s execution tested at December 

Term, 1839, by inserting the words “as we have heretofore 

done” for the purpose of making it relate back, as an alias, 

to the execution of the plaintiffs tested at September Term, 
1839. 

Notice of this motion had been given to Williamson, the 
Sheriff, but none to the plaintiff in the executivi issued from 
Cumberland Superior Court, nor to the defendants in the 
present execution. 

The Court refused to allow the amendment, and discharged 
the rule; because the amendment, if it had any effect, would 
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prejudice the interest of the plaintiff in the execution from 
Cumberland, and not upon the ground that the question of 
amendment was a mere matter of discretion. From this 
judgment the plaintiffs appealed to the Supreme Court. 


William H. Haywood Jr. for plaintiffs. 

Strange for the defendant, to shew that such an amend- 
ment will not be allowed, when it affects the rights of third 
persons, cited Frew v. Cowan, 1 Dev. 304. Inman v. Huste, 
5 Bos. & Pul. 133. Hunt v. Pasman, 4 Maule & Sel. 329. 
Phillips v. Tanner, 19 Eng. C. L. Rep. 66. Johnson v. Dob- 
bell, 17 Eng. Com. L. R. 163. Parris v. Wilkinson, 8 T. R. 
153. Purcell v. McFarlane, 1 Ired. Rep. 34. Clark v. Hellen, 
1 Ired. Rep. 421. Bender v. Askew, 3 Dev. 149. 


DaniEL, 8. Without stopping to remark upon the nov- 
elty of a motion to amend, without the defendants in the 
execution having any notice of it, we will say that in our 
opinion, the decision of the Judge was correct in refusing the 
motion and discharging the rule—and, that too, for the rea- 
sons given by him. In 4 Maule & Sel. 325, the Court refused 
to allow an amendment of a fiert facias, when the defendant 
had become a bankrupt before the sale of the goods taken 
in execution under the writ, because the amendment would 
prejudice the rights of third persons, namely, the assignee 
an the other creditors. See also 2 Arch. Prac. K. B. 279. 
When third persons are not thereby affected, a writ of execu- 

tion may be amended from a day certain to a general 

(149) return day; but if it will affect the rights of third 
rsons, the amendment cannot be made. 1 Mar- 

shall’s Rep. 399. 5 East 291. The authorities are with the 
decision of the Judge, and the judgment must be affirmed. 

Per Curiam. Judgment affirmed. 








EDMUND HYATT & CO. v. JOHN TOMLIN and others. 


Where a plaintiff issued three separate writs on different days against 
three individuals, endorsing on each writ that it was for the same 
cause of action and in the same suit as the writs issued against the 
other two, and upon their return they were docketed as one suit and 
the defendants appeared and put in pleas thereto: Held that what- 
ever i larities may have occurred in suing out the writs, these 
were waived by the defendants accepting a joint declaration and put- 
ting in pleas in bar thereto. 

The case of Walton v. Tomlin & Co., 1 Ired., Rep. 593 cited and 
approved. 
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This was an appeal from the judgment of the Superior 
Court of Law of Ashe County, at Fall Term, 1841, his Honor 
Judge Bai.ey presiding. The case appeared to be this. 
It was an action of debt brought upon a promissory note, 
executed by John Tomlin in the name of John Tomlin & 
Co. and payable to the plaintiffs. It was alleged on the part 
of the plaintiffs that the firm of John Tomlin & Co. was 
composed of John Tomlin, William P. Waugh and Jas. 
Harper. Tomlin lived in the county of Ashe, Waugh in 
Wilkes and Harper in Burke. Three writs were issued from 
the Superior Court of the County of Ashe, one to the Sheriff 
of Burke, returnable to Spring Term, 1839, and executed 

January 31st, 1839, on which was endorsed, “this 
(150) writ is issued in the same suit and for the same cause 

of action as two other writs, one against John Tomlin 
and the other against William P. Waugh to Wilkes and 
returnable to Ashe Superior Court, Spring Term, in favor of 
the same plaintiffs. The writ to the Sheriff of Ashe against 
John Tomlin was issued 26th of February, 1839, with a 
similar endorsement. The other writ to Wilkes does not 
shew when it issued. The Sheriff endorses that he received 
it the 7th of March, 1839, and it has an endorsement similar 
totheothers These writs were returned to Spring Term, 1839, 
“Executed,” and docketed by the clerk as one suit. At this 
term this entry is made upon the docket, to-wit, “Harper and 
Waugh plead severally, general issue, payment and set off, 
Stat. Lim. with Leave.” At the same term Tomlin employed 
counsel, who entered no pleas for him. The cause was con- 
tinued from term to term until Spring Term 1841, when an 
attempt was made to try it, but there was a mistrial. The 
counsel for Harper and Waugh at that term proposed to the 
plaintiffs’ counsel that Tomlin would confess judgment, and 
this entry is made on the docket; “ Defendant Tomlin offers 
to confess judgment for debt and costs, which is opposed by 
the plaintiffs’ counsel and refused by the Court.” The cause 
was continued till Fall Term, 1841, when, coming on to be 
tried, it was moved by the counsel for Harper and Waugh, 
that, as the writs had been issued at different times, they 
were separate suits and should be so entered on the docket; 
that to make one cause of action, the writs must be issued 
on the same day. The Court overruled the objection, and 
held that the cause was properly docketed. The same coun- 
sel insisted that the cause was discontinued, because no pleas 
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had been entered for Tomlin, and no judgment had been 
taken against him. The Court was of a different opinion 
and overruled this objection. The same counsel proposed 
again that Tomlin be permitted to come forward and con- 
fess judgment, and that they wished to introduce him as a 
witness for the other two defendants. His motion was 
opposed by the plaintiffs’ counsel and refused by the Court. 
The jury were then charged to try the issues. _ It was in proof 
that the defendants composed the firm of. Tomlin & Co ; and, 

that the co-partnership was in existence in the year 
(151) 1834, and up to September, 1835, when it was dis- 

solved; that soon after the dissolution of this firm, 
Tomlin entered into co-partnership with one Hardin under 
the same name of the old firm, viz., Tomlin & Co.; and that 
the dissolution of the old and foundation of the new firm 
were before the note was executed, upon which this suit was 
brought. It was furthermore in proof by a clerk of the 
plaintiffs, that Tomlin had purchased goods of the plaintiffs 
at two several times in the year 1834, in the name of Tomlin 
& Co. and they had been paid for; and that when the last 
lot of goods was purchased for which the present note was 
given, to-wit, in November, 1835, by Tomlin, he, Tomlin, 
gave no notice to the plaintiffs of any dissolution of the firm 
of Tomlin & Co., and, that the goods were sold, as he sup- 
posed to the same firm as the others were in 1834, and the 
same firm looked to for payment. It was further in proof 
that the defendants advertised at two store houses in Ashe 
County, that they had dissolved, and that these advertise- 
ments were seen sometime about the last of the year 1835 
and in the year 1836. The plaintiffs were merchants in 
Charleston. 

The Court charged the jury upon this evidence, that if the 
defendants composed the firm of Tomlin & Co. in the year 
1834, and up to September, 1835, aud had traded with the 
plaintiffs, merchants in Charleston, as Tomlin & Co., at two 
several times and made payment, and Tomlin made a third 
purchase in the name of Tomlin & Co., and the trade was 
made in the same way and the same parties looked to for 
payment; the defendants would be liable to the plaintiffs, 
although there had been a dissolution of the firm, prior to 
the last purchase, unless notice had been given to the plain- 
tiffs of the dissolution—that, if the plaintiffs had notice of 
the dissolution, then the jury were instructed to find for the 
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defendants. The defendants’ counsel then asked the Court 
to instruct the jury, that, if the plaintiffs did not know that 
Waugh and Harper were the partners of Tomlin, no notice 
of the dissolution would be necessary to exonerate them. 
The Court declined giving this instruction, but told the jury, 
that, if the plaintiffs understood that Tomlin had partners 

in the trade, and goods had been sold to them as a 
(152) firm, and the firm looked to for payment, the defend- 

ants would be liable to the plaintiffs, although they, 
the plaintiffs, did not know their names, unless notice of the 
dissolution was given. The defendants’ counsel further 
objected that the action was misconceived, and that the 
plaintiffs should have brought case and not debt. 

The jury found a verdict for the plaintiffs, and judgment 
being pronounced thereon, the defendants appealed to the 
Supreme Court. 

Barringer for the plaintiffs 

Boyden for the defendants. 


Bit. Gaston, J. Whatever irregularities may have occurred 
in the suing out of the writs against the defendants, these 
were all waived by their accepting a joint declaration, and 
seen in pleas in bar thereto. His Honor, therefore, very 
properly overruled the motion for severing the action. 

In no material circumstance, as it regards the other mat- 
ters presented by the case, does it appear to differ from that 
of Walton v. Tomlin & Co., which was decided here at the 
last term. 1 Iredell’s Rep., 593. 

We see no error and the judgment must be affirmed. 

Per CurRIAM. Judgment affirmed. 








(153) STATE v. JOHN DAVIS. 


On an indictment under the act of Assembly, Rev. St. c. 34, s. 55, in 
relation to the altering or defacing the marks of cattle, etc., if the act 
of altering or defacing, etc. is proved to have been wilfully done, it 
necessarily follows that the intent was to defraud or injure the owner, 
unless there be proof to the contrary. 

It is no objection to a conviction on an indictment for this offence, that 
the cattle, beast, etc., had, at the time the act was done, strayed from 
its owner. 

It is no ground for arresting judgment after conviction on an indict- 
ment, that it appears from the record that the grand jury, who found 
the bill, consisted of only fifteen persons, 

By the common law a grand jury may consist of any number between 
twelve and twenty-three. Our statute upon the subject of a grand 
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jury is only directory to the Court, and does not declare void a bill or 
ee: pg found by a grand jury consisting of the common law 
number. 


The cases of the State v. McEntyre, 2 Law Rep. 287, and State v. Sea- 
born, 4 Dev. 307, cited and approved. 

This was an appeal from the re eg of the Superior 
Court of Law of Macon county, at Fall Term, 1841, before 
his Honor Judge Manty. At this term, the defendant was 
tried upon the following indictment, to-wit, 


“Srate or N, CaRouina, | .. Sept. Court of Law, 
Macon County: Fall Term, 1840. 


The jurors for the State upon their oath present that John 
Davis, late of the County of Macon, on the 15th day of Sep- 
tember, in the year 1840, with force and arms in the county 
aforesaid, feloniously and knowingly, did alter the make of 
one sheep, the preperty of William McConnell, knowingly 
with an intent to defraud the said William McConnell, con- 

trary to the form of the statute in such case, made 
(154) and provided and against the peace and ‘dignity of 
the State. 

And the jurors aforesaid, upon their oath aforesaid, do 
further present, that John Davis, late of the county afore- 
said, on the. ._-. day and year aforesaid, with force and 
arms in the county aforesaid, knowingly did deface the mark 
of a sheep the property of one William McConnell, then and 
there with an intent to defraud the said William McConnell, 
contrary to the form of the statute in that case made and 
provided and against the peace and dignity of the State. 

GUIN, Sol.” 


The grand jury, who found this bill, “a true bill,” con- 
sisted, as appeared by the record, uf only fifteen persons. 

On the trial it was proved that the sheep in question was 
the property of the prosecutor as laid in the indictment— 
that it strayed away (being in his mark) and about two 
months afterwards was discovered in the inclosure of the 
defendant, with the mark altered to the defendant’s mark. 
It was also proved that the alteration was made by the 
defendant. 

It was argued there could not be a conviction in the case, 
because, Ist, There was no intention to defraud any person 
manifest; 2nd, There was no evidence that the defendant 
knew, at the time he altered the mark, that the sheep was 
the prosecutor’s, or tenes defraud him; 3dly, The 
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sheep was an estray and could not be the subject of this 
offence. 

Upon these points the Court instructed the jury, that if 
the defendant knew the sheep was not his, but the property 
of somebody else, and with this knowledge altered the mark 
and kept it in his enclosures, claiming it as his own, a fraud 
upon the owner followed as a necessary consequence, and 
one is always presumed to intend that which is the necessary 
consequence of his act. It was not necessary (the Court 
charged) that the defendant should know, at the time of the 
offence committed, to whom the sheep belonged; if he inten- 
ded to defraud the owner, whvever he might be, it was suffi- 
cient. And although the sheep was a stray at the time, it 
nevertheless was the subject of this offence. A verdict was 

rendered against the defendant and judgment being 
(155) given thereon, after an ineffectual motion for a new 

trial, on the ground of misdirection by the Court, the 
defendant appealed. 

Francis for the defendant, in addition to the grounds taken 
below for a new trial, moved in arrest of judgment that the 
bill had been found by a Grand Jury consisting of only fif- 
teen; and in support of this motion, cited State v. Seaborn, 4 
Dev. 312. Rev. St. c. 31, s. 34. 

Bynum Solicitor for the State, contra 1 Chitt. Crim. L. 305; 
Cro. Eliz. 654; 2 Hale P. C. 151; to shew that a Grand Jury 
might consist of any number between 12 and 23, and State 
v. Seabrook, 4 Dev. 312, to shew that, if the objection were 
valid, it should have been taken before pleaded. 


Gaston, J. We are of opinion that the appellant has not 
shewn any error in the instructions to the jury, nor sufficient 
reasons to arrest the judgment. 

The indictment is founded on the act of 1822, chap. 1155, 
re-enacted in the Revised Statutes, chap. 34, sec 55, whereby 
it is declared, “that if any person shall knowingly alter or 
deface the mark or brand of any person’s neat cattle, sheep 
or hog, or shall knowingly mismark or brand any unbranded 
or unmarked neat cattle, sheep or hog, not properly his own, 
with intent to defraud any other person, he shall, on convic- 
tion in a Court of Record, be liable to corporal punishment 
in the same manner as on a conviction of petit larceny.” 
The manifest purpose of the Legislature is to punish the 
act of changing or defacing these marks or brands, which 
are the ordinary indications of A amas in property of this 
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description, and also the act of putting false marks or brands 
thereon, with intent to injure the owner by either depriving 
him of the property or rendering his title thereto more diffi- 
cult of proof. Now, when the act of wilfully changing or 
defacing the mark is fixed upon the person accused, and no 
explanation is given of the act to render it consistent with 
an honest purpose, the conclusion follows irresistibly that it 
was done with intent to effect the injury which is the ordi- 

nary and necessary consequence of the act. Such 
(156) intention is directed against the owner, whoever he 

may be, and the charge that the act was done with 
intent to injure any individual named is made out, when it 
is shewn that he was the owner at the time when the act was 
com mitted. 

-It has been contended by the counsel for the appellant 
that the offence created by the statute and charged in the 
indictment could not have been committed, because, at the 
time, when the act was done, the animal had straved from 
the possession of the owner, and the statute, by declaring 
that the offender shall be liable to corporal punishment in 
the same manner as on a conviction of petit larceny, must 
be understood as applying to those cases only wherein the 
offender, by a felonious appropriation of the animal, would 
have committed the crime of petit larceny. He further 
urges that this construction of the statute is strengthened by 
the circumstance, that a special provision is made by the 
statute for improper interference with strays in c. 112, s. 8. 
We do not concur in this construction of the statute. In 
the description of the offence thereby created, no reference 
is made to the crime of larceny. The offence consists in 
knowingly altering or defacing the mark of, or in knowingly 
mismarking an animal, the property of another with intent 
to defraud. The mere straying of the animal from the 
owner’s premises makes no change of property. The animal 
still remains his, and the wrongful act is not less calculated, 
but in fact more likely to do him an injury, than it would 
be if done to an animal in his immediate possession. -The 
reference in the statute to the punishment in cases of petit 
larceny does not affect the description of the offence, more 
than it would have affected that description, if the reference 
had been to the punishment in cases of perjury or forgery or 
of any other crime. It only denounces against the offence 
previously described, the same penalty by which, the existing 
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law is inflicted upon a conviction of petit larceny. The 
construction contended for is not only unwarranted by the 
language of the statute, but would render the statute itself 
inoperative in the cases, which mainly rendered it necessary. 
Nor does the section referred to in c. 112 provide for an 

offence of this description in cases of strays. The 
(157) object of the Legislature in that chapter is to point 
' out a mode of sone in those cases, whereby the 
owner may be enabled to regain the possession of his prop- 
erty or to get the value thereof, and a proper compensation 
may be made to those, who shall render him their assistance 
for this purpose; and, in furtherance of this object, the 8th 
section imposes a pecuniary mulct on those, who may take 
up or use the stray, otherwise than in the mode therein 
directed. 

The motion in arrest of judgment rests on two grounds. 
The first is for that the offence is not described in the lan- © 
guage of the statute. This objection applies only to the 
first count of the indictment, and as to that is well taken. 
The first count charges that the accused did alter the make 
of the sheep. No doubt the word “make” was intended to 
be written “ mark,” but it is a different word, having a dif- 
ferent signification and cannot be brought within the excep- 
tion of idem sonans. But this mistake is not in the second 
count, which charges that he defaced the mark of the sheep; 
and a general verdict of guilty having been rendered, judg- 
ment will not be arrested, if either count be sufficient to 
warrant it. 

The other ground taken for this motion is for that it 
appears upon the record, that the grand jury, who found the 
indictment, was constituted of fifteen jurors only. The argu- 
ment in support of this objection is, that by the express 
words of the Revised Statutes c. 31, s. 34, the grand jury 
must consist of eighteen jurors—that under the constitution 
of this State, no freeman can be put to answer any criminal 
charge but by indictment, presentment or impeachment, that 
an indictment is a written accusation found by a grand jury; 
and that the accusation, which has been received as an 
indictment in this case, is not an indictment because not 
found by a grand jury legally constituted. We do not deem 
it necessary to enter into an examination of every part of this 
argument, because we differ from the counsel for the appel- 
lant in the construction, which he attaches to the statute on 
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which he relies. It was an established principle of the com- 
mon law that no man could be convicted, at the suit of the 
King, of a capital offence, unless by the voice of 
(158) twenty-four of his equals and neighbors, that is by 
twelve at least of the grand jury in the first place assent- 
ing to the accusation, and afterwards by the whole petit jury 
of twelve more finding him guilty upon his trial. 4 Bl. Com. 
306. To find a bill it was required that twelve at least 
of the grand jury should agree thereto; but if twelve did so 
agree, it was a good presentment though the rest did not 
agree. 2 Hall’s P. C.161. It was necessary that the grand 
jury should consist of twelve at least, and it might contain 
any greater number not exceeding twenty-three. There 
must be twelve at least because the concurrence of that num- 
ber was absolutely necessary in order to put the defendant 
on his trial; and there ought not to be more than twenty- 
three, because otherwise there might be an equal division, 
or two full juries might differ in opinion. Clyncard’s case, 
Cro. Eliz. 654. King v. Inhabitants of Southampton, 2 Black 
Rep. 718. 2 Burr1088. 1 Chit. Crim. Law 705. These great*® 
principles of the common law were brought over to this 
country by our ancestors, and, with an extension of their 
application to other offences, were by the constitution made 
a part of our fundamental law, and cannot be viola'ed either 
by the Judiciary or the Legislature. According to them, 
therefore, a bill found by twelve of a grand jury composed 
of any number between twelve and twenty-four, (exclusively,) 
is sufficient to put any man on trial for a criminal offence. 
We do not doubt but that it is competent for the Legislature 
to declare that although a bill be found by twelve of a grand 
jury the accused shall not be put upon his trial, and that the ° 
bill so found shall not be deemed an indictment, unless the 
grand jury consisted of eighteen jurors. Such anact of legis- 
lation would not infringe any of the rights or liberties 
secured by the constitution, but would be a regulation for 
the enjoyment of them under the constitution. The ques- 
tion is, bas the Legislature made such a declaration or any 
enactment tantamount to such a declaration. 

The words of the section referred to are: “The Judges of 
the Superior Courts and the Justices of the County Courts 
shall direct the names of all the persons returned to serve as 

jurors at the terms of their respective Courts, to be 
(159) written on scrolls of paper, which shall be put ina 


24—9 129 





IN THE SUPREME COURT. 





STATE v. DAVIS. 





box or hat and drawn out by a child under ten years of 
age, and the firsteighteen drawn shall bea grand jury for said 
county, and the residue of the names in the box or hat shall 
be the names of those who are to serve as petit jurors for said 
Court.” These words, it is obvious, are directory to the 
Judges and Justices of the Courts in regard to the manner in 
which the grand and petit juries shall be formed, out of the 

rsons returned generally as jurors on the original venire. 
First, a sufficient number, eighteen, shalt be drawn by lot 
out of the whole number returned, for the grand jury, and 
those not so drawn shall serve as petit jurors. 

It does not in terms declare that a grand jury constituted 
of less than eighteen shall be insufficient to find a bill. It 
does not purport, otherwise than necessarily results from the 
directions so given, to add to, or in any way modify the 
operation of the ancient rule in regard to the necessary num- 
ber of a grand jury. And it cannot be believed that if any 
addition to or modification of the exercises of this so impor- 
tant rule were intended, but that it would have been dis- 
*tinctly and unequivocally announced. It simply gives the 

directions, but is silent as to the effect which may result 
from inattention to a non-observance of them in any par- 
ticular. 

It cannot be pretended that the rule is not yet in full force 
that a bill may be found on the presentment of twelve only 
of a grand jury. Now it would seem a singular anomaly 
that the coucurrence of twelve out of eighteen is sufficient 
to prefer an accusation, but that twelve out of fifteen is 
undeserving of notice. : 

_ There are other directions in this statute, in relation to the 
constitution of grand juries, quite as explicit as those con- 

tained in the 74th section. Among these is to be found the 
express direction in the 27th section, that the original venire 
out of which the grand jurors shall be elected, shall consist 
of not more than thirty-six nor less than thirty persons. 
What would be the effect of a disregard of this direction? 
Would a grand jury elected out of a venire containing a 
greater or less number than is herein directed be so incom- 
tent to find an accusation that a bill by them pre- 

(160) sented must be regarded as a nullity? Upon this 

question we are not left to our own unaided reason- 

ing, but have the safe guidance of authority. This question 
occurred in McEntyre’s case, 2 Law Rep. 287. At the time 
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the provision of ‘the law was that the original venire should 
consist of thirty persons. :He was convicted of a capital 
offence, and it was moved in arrest, for that it appeared that 
the original venire, out of which was drawn the yrand 
jury who had ‘found the bill, consisted of forty jurors. It 
was unanimously decided by the then Supreme Court that, 
although the directions of the law had been disregarded in 
making out the original venire, it did not follow that the 
indictment would not uphold the conviction—that it was 
competent for the party indicted, upon his arraignment, to 
object to the irregularity as to the constitution of the grand 
jury—but that if he did not then object. thereto, he should 
not afterwards be received to make his objection 
The directions contained in the 34th section of the Revised 
Statutes were not then enacted for the first time. They are 
to be found, so far as respects the constitution of juries, in 
the Superior Courts, in the 11th section of the Act of 1779, 
c. 157, and have ever since, so far at least been in full force. 
No direct determination has been made on the precise point 
before us. An intimation of opinion is found in Nizon Cur- 
rie’s case, that a bill is sufficiently formed to support a con- 
viction and warrant a judgment, if the grand jury consisted 
of twelve jurors. In that case, which has not been reported, 
but which was determined in 1824, an objection was taken 
to the transcript of the record sent up to this Court, as insuf- 
ficient, because it did not show by whom the indictment 
had been found, and thereupon a certiorari was awarded, to 
bring up a full record. In delivering the opinion of the 
Court, Judge Hall observed: “ It is not sufficient that a petit 
jury should find him guilty, but it is indispensable that the 
grand jury should find the bill of indictment against him. 
mg when the record is looked into it appears that 
a less number of persons than twelve com the grand 
jury, that might probably be alleged as a reason 
why judgment should not be pronounced.” In Seaborn’s 
case, 4 Dev. 307, it was remarked by one of the 
(161) members of this Court, (Ch. Jus. Rurrry,) “We 
require the record to show that the inquisition was 
taken by a grand jury, perhaps that it was a grand jury of 
eighteen ;” but it is manifest that this suggestion was made 
out of abundant caution, and we know that it was thrown 
out in deference to a doubt thereupon, which was rem 
to have been expressed by a late highly respected Judge. 
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Both of the members of the Court, who delivered opinions 
in Seaborn’s case, expressed their‘approbation of the decision 
in McEntyre’s case, and both held that the statutory enact- 
ments with respect to the organization of grand juries are 
directory merely, and that there is nothing in the Statute 
which declares or imports that the proceedings shall be null 
if these directions be not observed. 

It is our unanimous opinion that the accused may, before 
pleading to the felony, object to any irregularity in the con- 
stitution of the grand jury, if he deem such irregularity 
injurious to him; but that, after pleading to the felony, he 
cannot object to the indictment as not found, if it appear to 
have been found by a grand jury constituted of twelve or 
any greater number of jurors, not exceeding twenty-three, 
as is required at the Common Law. 

This opinion is to be certified to the Superior Court of 
Macon, with directions to proceed to judgment and sentence 
against the appellant, agreeably thereto and the laws of the 


State. 
Per CurRIAM. Ordered accordingly. 








(162 
JONATHAN H. JACOCKS, Administrator of SARAH WEEKS, 
d- ceased, vu. BENJAMIN MULLEN and others. 

A by will devised as follows: ‘‘I give to my son William certain negroes, 
(naming them,) to him, his heirs and assigns forever; but in case he 
should not arrive at the age of twenty-one years, or marry, my desire 
is that my daughter have the aforesaid n .” Sarah mar- 
ried and died in the lifetime of William. Then William died unmar- 
ried and underage: Held, that the contingent interest thus bequeathed 
to Sarah in these negroes, was transmissible to her representatives, 
and on the death of William, under age and unmarried, became a 
vested, absolute interest in her administrator. 

And this construction is not affected by the circumstance that in another 
clause the testator gives other negroes to Sarah, with a like contingent 
limitation to William, in the event of Sarah’s dying unmarried and 
under age. 

When an interlocutory decree below is appealed from, it is the duty of 
the Court below to state specifically in the case transmitted to the 
Supreme Court the question or matter, from a decision on which the 
appeal is taken. 


This was an appeal from an interlocutory decree of the 
Superior Court of Law of Perquimans County, at fall Term. 
1841, his Honor Judge Barre presiding. The pleadings and 
decree are set forth in the opinion delivered in this Court. 


Tredell for the plaintiff. 


Badger for the defendant. 
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Gaston, J. The plaintiff filed his petition in the Supe- 
rior Court of Perquimans, in the April Term, 1841, of said 
Court, against Benjamin Mullen and Harriet his wife, and 
Thomas Wilson. The petitioner sets forth that Greenbury 
Mullen, deceased, formerly of Bertie County, left a last will 

and Testament duly executed, of which he appointed 
(163) his wife Harriet executrix, and William L Gray and 

Turner Watson executors; that after his death the 
widow proved the Will, and Gray and Watson renounced the 
executorship, that by the said will the testator bequeathed 
as follows: “I give to my son William certain negroes, 
(naming them,) to him, his heirs and assigns, forever; but 
in case he should not arrive to the age of twenty-one years, 
or marry, my desire is that my daughter Sarah Mullen have 
the aforesaid negroes,” as by the will, which is referred to 
as part of the petition, more fully appears; that Sarah 
Mullen intermarried with Noah Weeks, and died intestate 
in the lifetime of her brother William; that no administra- 
tion was had upon her estate until the year 1839, when the 
plaintiff was duly appointed her administrator; that the 
said William has died since the said Sarah under the age of 
twenty-one years and unmarried, whereby the petitioner 
became entitled, as the administrator of the said Sarah, to 
the said slaves; that Harriet Mullen, the executrix of the 
testator, has intermarried with Benjamin Mullen, who, as 
the husband of the executrix, took the slaves into his pos- 
session, sold some of them and received large profits from 
their hire. The petitioner further alleges, that Thomas 
Wilson, having intermarried with one Elizabeth Mullen, 
and claiming that his wife was one of the next of kin of the 
said William, instituted a suit against Benjamin Mullen and 
wife, and recovered a part of the said negroes; that the 
petitioner has frequently applied to the said Wilson to pay 
over unto him what the cad Wilson recovered in said suit, 
and to the said Benjamin to deliver over to him the negroes 
and account with him for their hire, and that both the said 
Benjamin and Thomas have refused to comply with these 
requests, denying his right to any part of the negroes so 
bequeathed. The prayer of the petitioner is that Mullen 
and wife may be decreed to pay over what is due to the peti- 
tioner, and to deliver up the said negroes and their issue, 
and the said Thomas to pay the amount recovered by him 
as aforesaid; and for such other and further relief as the 
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petitioner may be entitled to. The defendants Mullen and 
wife filed their answer at the succeeding Term. This 

(164) answer, admitting all the material facts alleged in the 
petition, states that the testator died in 1811; that 
Sarah his daughter intermarried with Noah Weeks in 1818 
or 1819, and died intestate and without issue in 1821; that 
William her brother died in 1823, unmarried and under the 
age of twenty-one years; that the defendants, Benjamin and 
Harriet, intermarried in December, 1813; that the said Ben- 
jawin, in right of his wife as executrix, took possession of 
these negroes as part of the estate of her testator; and that 
upon the death of the said William he kept the negroes, 
claiming them in right of his wife as the sole next of kin to 
the said William, until the year 1838, when a claim was set 
up to a share thereof by Thomas Wilson and his wife Eliz- 
abeth, who was the half sister of the said William, on the 
side of the mother of the said William. The answer states 
that in the year 1835, the defendant, Benjamin, sold one of 
the said negroes, Aaron, because of his misconduct, for the 
sum of $375; that in the year 1839, at the suit of the said 
Wilson and wife, a decree was made for the sale of certain 
others of the slaves; that they were sold accordingly for the 
sum of $1,302. These defendants insist that the petitioner 
is not entitled, under the will of Greenbury Mullen, to the 
slaves or their price; and, if he be, insist upon the lapse of 
time as a bar to that claim. The other defendant, Wilson, 
also put in his answer, in which he says only “ that he and 
his wife recovered, by a decree of this Court, a part of the 
roceeds of the property mentioned in said petition, and 
insists that he is not. liable therefor, or any part thereof, to 
the petitioner.” Upon the filing of these answers a decree 
was made, whereby it was declared “that the petitioner was 
entitled under the will of Greenbury Mullen, and upon the 
death of William Mullen, to the slaves bequeathed unto the 
said William, and to their increase, and to the hires thereof 
from the death of the said William, or to the value of such 
of them as have been sold, if in truth any were sold, and 
the interest thereon, and the hire of the said slaves until they 
were sold; and that the said petitioner recover of the said 
Benjamin Mullen the said slaves, with the hires and profits, 
or if they have been sold, their value with interest, and the 
hires and profits up to the time of the sale.” And the 

(165) decree directed “a reference to the clerk to take an 
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account of the value of the slaves that have been sold, 
with interest thereon, and their hires up to the time of the 
sales.” From this decree the defendant, Benjamin Mullen, 
prayed an appeal to this Court, which was granted by the 
Judge of the Superior Court. 

This is an appeal by one of the defendants only, and from 
an interlocutory decree. The law directs, that when the 
Superior Court, in the exercise of its discretion, shall permit 
an appeal from an interlocutory judgment or decree, the 
record of the case shall remain below, so that all necessary 
orders may be there made for preparing the cause for a final 
trial or hearing, and that the Court, allowing the appeal, shall 
direct so much only of their proceedings in the cause to be 
certified to this Court, as shall be necessary to present the 


question or matter arising upon the appeal tuliy to our con- 
sideration. From inattention to these provisions of the law 
inconveniences have been repeatedlv experienced, and we feel 
it a duty to call the notice of the Circuit Judges and of the 
profession to them. When a transcript is sent up of all the 
proceedings in the cause, without a statement of the question 


or matter, on which our judgment is invoked, we are not 
only put to much unnecessary trouble to find out what is the 
matter submitted to our consideration, but are often in dan- 
ger of adjudging upon some technical defects, inaccuracies 
and imperfections appearing in the transcript, to the surprise 
of one or other of the parties and to the ai rather 
than the advancement of justice. We have not hitherto 
deemed ourselves justified in refusing to take jurisdiction of 
appeals from interlocutory judgments and decrees, because 
the matter of appeal is not specifically stated, but it must not 
excite surprise, if after this notice, we should find ourselves 
compelled to adopt this course. 

In the present case we have examined the matters alleged 
in the answer of the appellant, upon which answer the inter- 
locutory decree is founded, to ascertain whether they be suf- 
ficient to warrant that decree. If they be, then we cannot say 
that there is error in it. 

The first question presented for consideration, is, as 

(166) to the construction of the will of Greenbury Mullen. 
It is admitted by the counsel for the appellant that 
taking the clause under which the petitioner claims per se, 
it contains a bequest of the negroes to William, with a 
bequest over in case he should die unmarried and under age, 
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to his sister Sarah ; that this ulterior executory bequest was 
good in law; that the interest therein was transmissible upon 
her death to her personal representatives; and that this 
interest was so transmitted notwithstanding she died before 
the event happened upon which the ulterior bequest was to 
take effect in enjoyment. But he submits that this clause 
of the will is to be considered in connection with the one im- 
mediately preceding it, whereby the testator disposes of other 
negroes in the following words, “I give my daughter Sarah 
the following negroes, (naming them,) to her, her heirs and 
assigns forever, but in case she should not arrive to the age 
of twenty-one years or marry, at herdeath my will and desire 
is that my son William shall have the aforesaid negroes.” 
The consequence of a literal construction of both these clauses 
would be, that, if both Sarah and William had died under 
age and unmarried, the negroes bequeathed in the first 
instance to her would go over to his representatives and those 
bequeathed primarily to him would become the property of 
her representatives. He contends that so absurd a result 
could not have been designed by the testator, and submits 
whether, to carry his intention into effect, we may not in such 
case understand that the ulterior limitation was to have effect 
only in the event of the ulterior legatee being alive at the 
time of the contingency. It is very probable that the testator 
did not intend the singular result, which would in the sup- 
posed event have followed from the dispositions he has made. 
Perhaps he was ignorant of what would be the construction 
of law upon these dispositions, or, what is yet more likely, 
he did not extend his views so far as to contemplate or pro- 
vide for the event of both of his children dying unmarried and 
without issue. However all this may be, we cannot inter- 
a into either of the clauses a further contingency than 
e has expressed or intimated, and it is the law which pro- 
nounces that an executory bequest, limited on the 

(167) contingency declared, is transmissible in a course of 

succession. 

The next question presented, is whether the petitioner is 
barred by the lapse of time. Upon this no doubt can be 
entertained. Sarah died before her brother, and until an 
administration granted upon her estate there was no one to 
be barred, and he brought this petition within two years 
after obtaining administration. 

The remaining question, if what is stated in regard thereto 
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be intended as a defence against the claim of the petitioner, 
is, that in the year 1839, Wilson & Wife, upon a claim that 
she was entitled, as one of the next of kin of William Mul- 
len to a part of these negroes, brought a suit against the 
defendant Benjamin & Wife; and therein a decree was ren- 
dered for a sale of some of them, and they were sold accord- 
ingly. This furnishes no objection to the decree appealed 
from. The petitioner was no party to that suit and of course 
is not precluded by the adjudication therein from setting up 
his claim to the negroes as belonging to him under the 
executory bequest. The decree now appealed from does not 
invalidate this sale, but declares the plaintiff entitled to the 
proceeds, and the defendant Benjamin is not aggrieved by 
this decree, because it does not appear that any part of the 
proceeds of this sale has been paid over to Wilson & Wife. 
An objection has been here taken to the form of the decree, 
because it is rendered against the appellant for the proceeds 
of these sales, whereas, Wilson being made a party defend- 
ant to this cause and having these proceeds in his hands, the 
decree for that amount ought to have been made against him 
primarily. We should have felt much difficulty in enter- 
taining this objection, had it‘apparently been well founded, 
because it is rather a matter of controversy between the 
defendants, and Wilson is not a party to the appeal. But the 
objection is not warranted in point of fact by the allegations 
of the defendant Mullen. He does not state that any of 
these proceeds have gone into Wilson’s hands, nor is it war- 
ranted by any admission in the answer of Wilson. He 
simply denies the right of the petitioner to any part of the 
proceeds of the property, which he and his wife recovered by 
a decree in their suit against the other defendants, 
(168) but does not admit, that what has been thus recovered 
by that decree has come into his hands or been paid 
over to him. “edi 
It must be certified to the Court below that we see no 
error in the interlocutory decree, and there must be judg- 
ment against the appellant and his sureties for the costs of 
this Court. 
PER CURIAM. Ordered and adjudged accordingly. 
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WILLIAM W. PIERCY v. GIDEON F. MORRIS. 


When a road has been laid off by order of a County Court upon the 
report of a jury, confirmed by the Court, and an appeal is taken to 
the Superior Court, it is too late to take exceptions to the jury. The 
objection should have been made in the Court below, upon the return 
of the jury, by a motion to quash the proceedings of the jury. 

Upon an appeal from the final judgment of the County Court on the 
ee of the case, the Superior Court can only determine on the 
merits. , 


This is an appeal from the judgment of the Superior 
Court of Cherokee County, his Honor Judge Manty presid- 
ing. The plaintiff and others had petitioned the County 
Court of Cherokee to have a public road laid out. Notice 
was given as required by the Act of Assembly. The defend- 
ant and others appeared and opposed the prayer of the peti- 
tion. The Court ordered a jury, who made a report which 
was confirmed by the Court and the road directed to be laid 
off The defendant appealed to the Superior Court, and 
there objected to the legality of the proceedings, and con- 
tended that they were void, because, Ist, Two of the jury 
were not freeholders, (and in support of this exception proof 
was made); and 2dly, Because one of the petitioners was on 

the jury, which surveyed and laid off the road. 
(169) These objections were overruled. The defendant’s 

counsel then offered to prove by one of the jury that 
he himself did not assent to the report, but this was also not 
allowed. The Court then heard the case on its merits upon 
oral testimony and gave judgment for the petitioners, and 
ordered their judgment to be certified to. the County Court. 
From this judgment the defendant appealed. 


Boyden for the plaintiff. 
Francis for the defendant. 


Gaston, J. The same points have been made before us as 
were raised in the Superior Court. In our opinion the excep- 
tions urged against the regularity of the proceedings before 
the jury and of the jury, ought to have been taken in the 
County Court, when the report was returned, by a motion to 
quash the proceedings. This does not appear to have been 
done, and after an appeal from the final judgment of that 
Court upon the merits of the dispute, the cause was to be 
heard and determined in the Superior Court upon the merits. 
This was done there, and we are bound to presume was right- 
fully done. 
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We see no sufficient cause to reverse the judgment of the 
Superior Court, and the appellant must pay the costs of this 


appeal. 
Per CurIAM. Judgment accordingly. 








(170) THOMAS H. MASSEY v. MARY BELISLE. | 


In a written contract the terms are fixed, and the meaning of those 
terms is a question of law. 

So also in a parol contract where the terms are precise and explicit. 

But in a parol contract, if the parties dispute about the terms of the 
agreement, and these are obscure or destitute of precision or to be 
inferred from the conduct of the parties, the ascertainment of these 
— is in the first place necessary, and this is clearly a question of 

act. 

Every deed of conveyance of land must set forth a subject matter, 
either cerfain in itself or capable of being reduced to a certainty by a 
reference to something extrinsic to which the deed refers. 

It is a settled rule of construction in this State that when “stakes” are 
mentioned in a deed simply, or with no other added description than 
that of course and distance, they are intended by the parties and so 
understood to designate imaginary points. ° 

Where the question on trial was as to the boundary of a town lot, and 
the deed under which one of the parties claimed contained two 
descriptions, one saying it ‘‘ adjoined” a certain other lot, and another 
giving a different description, the Court did not err in leaving it to the 
jury to decide which description they thought was intended by the 
parties to the deed—whether the ies in using the word “ adjoin- 
ing,” might not have meant ‘‘ near” as the word is sometimes used 
in common parlance. 


This was an appeal from the judgment of the Superior 
Court of Law of Cumberland County at Fall Term, 1841, 
his Honor Judge Pearson presiding. The suit was an action 
of assumpsit for twelve dollars, and commenced by warrant 
before a magistrate. The plaintiff proved on the trial, that 
in January, 1834, he employed one Black, a surveyor, to run 
out his lot in the town of Fayetteville; that according to 
Black’s survey, a small house, which the defendant had 
erected since the very destructive fire in 1831, which con- 
sumed all the houses in that part of the town, was about two 

feet on the plaintiff’s side of the line; that the defend- 
(171) ant was informed of this fact and promised to pay the 

aaa four dollars per annum until she should 
move the house; that at the expiration of the first year, the 
plaintiff demanded the four dollars; that the defendant 
objected to paying it, saying, that she had since become satis- 
fied that the house was not on the lot of the plaintiff and it 
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was hard to pay rent for her own land; that the plaintiff 
said she might as well pay the money, and, if it turned out 
that the house was not on his lot, he would refund the 
money; that the defendant paid the four dollars; that after- 
wards the plaintiff and defendant agreed to have the lines 
run and established by two surveyors; that they, however, 
did not agree upon the line; that at the expiration of the 
four years, the plaintiff demanded twelve dollars, according 
to their understanding, the house not having been removed ; 
and that the defendant refused to pay it. 

The defendant’s counsel insisted that the promise to pay 
was upon condition that the house was in part upon the 
plaintiff’s lot, and contended that the plaintiff must prove 
that fact; and in the second place, that, if the promise was 
not upon an express condition, at all events it was in con- 
sideration of the fact that the defendant’s house in part stood 
upon the plaintiff’s lot, and offered to shew that the con- 
sideration had entirely failed, because in fact the house did 
not touch the plaintiff’s lot. The plaintiff’s counsel insisted, 
that whether the house was or was not on the plaintiff’s lot 
was immaterial, for that the promise was made in considera- 
tion of forbearance to sue, or by way of compromising a 
doubtful claim and therefore binding. The Court intimated 
the opinion, that it was to be settled by the jury, whether the 
promise was upon condition and what was the consideration 
of the promise; and said, that if the jury were of opinion, 
that the four dollars per annum for the last three years was 
only to be paid upon condition that the house stood in part 
upon the plaintift’s lot, the plaintiff must prove that fact; if 
the promise was in consideration that the house stood in part 
upon the plaintiff’s lot, the defendant might shew an entire 
failure of the consideration by proving that the house did 
not touch the plaintiff’s lot, and the promise would not 

in that event be binding: but if the consideration was 
(172) forbearing to sue or by way of compromise, then it 
would make no difference how the line was. 

Evidence was then offered on both sides as to the title. 
The plaintiff contended that his lot was located as repre- 
sented by A. B.C. D. in the plat, and read in evidence a 
deed to himself from John G. Coster, together with regular 
conveyances to Coster. This deed described the land it cun- 
veyed, as follows: “all that tract or parcel of land, situate, 
etc., in the town of Fayetteville, County of Cumberland and 
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State of North Carolina, beginning at a stake on William 
Gillespie’s line, running thence south 15° west 94 feet four 
inches to a stake on Hay street, thence on said street north 
70° west thirty feet to a stake, thence north 15° east 74 feet 
six inches to a stake in said Gillespie’s line, thence with said 
line to the beginning, being the same lot conveyed by Wil- 
liam F. Strange, Clerk and Master in Equity for said county 
to said Coster by deed registered in said county book M. No. 
2, page 544.” The defendant read in evidence a deed to one 
Patillo, under which she claimed. The description of the 
land conveyed by this deed is as follows: “a certain lot or 
parcel of land in the town of Fayetteville adjoining William 
Riley’s lot on the north side of Hay street, beginning at a 
stake called Newbery’s, Gillespie’s or Simpson’s corner, run- 
ning then south, 15° west 1044 feet more or less to the plat 
of the street, thence along the street south 70°, east 24 feet, 
thence north 15° east 104} feet, thence north 79° west 24 
feet, it being a square lot of land 24 feet in front and 104} 
back. The defendant claimed that her lot was located as 
represented by 1, 2, 3, 4, and that the proper location of the 


plaintiff’s lot was represented by 6, 7, 8, 5. To locate his 
lot, the plaintiff read in evidence a deed to one Gordon for 
one acre, which he contended was —e by A. or E. 


H. I. K., and proved that his lot and the Morrison lot were 
taken off of the Gordon lot, being the part north of Hay 
street. The plaintiff also offered evidence to shew that, by 
general reputation, a stone at E., was the corner of the Gor- 
don acre, and that E. K. was the Simpson line mentioned in 
the deeds. The plaintiff also proved that for many years 

before the fire, a fence dividing his premises from the 
(173) Morrison premises run along the line C. D., some of 

the posts were still standing. He also proved that 
the corner of his house stood at C. before the fire and exten- 
ded to 7; and contended that Z. C. F. represented Morrison’s 
lot, and E. B. C. F. or A. B. C D. represented his lot, and so 
filled up that corner of the Gordon acre. The defendant’s 
house extended about two feet west of the line E. B., but did 
not reach the line 1 2. The defendant contended that 1, 9, 
10, 7, represented the Gordon acre; and offered evidence to 
shew, that by general reputation, a stone at 1 was the corner 
of his lot, and that 1, 9, was the Simpson line, mentioned in 
the deeds. The defendant also offered evidence to shew, that 
by general reputation, the south east corner of her lot was at 
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3, where Old street left Hay street. It appeared by the sur- 
vey, that if Z. was the intersection of Hay street and the 
Simpson line, or the line of the Gordon acre, which corres- 
ponded, then Z. 8, 5, would fill the courses and distances of 
the Morrison lot, 8, 5, 7, 6, would fill the courses and dis- 
‘tances of the plaintiff’s lot, Z, 8, would be the front on Hay 
street, called for by Morrison, and 8, 7, the front called for 
by the plaintiff, and 2, 3, the frout called for by the defend- 
ant’s deed, B. C. was also the front on Hay street called for 
by the plaintiff’s deed. ‘The defendant also proved that for 
25 years before the fire, there was an alley about four feet 
wide at 2, 7, reaching back to P. and a fence from P. back 
to 1. Some of the posts were still standing, although the 
fence was consumed by fire This alley and fence separated 
the premises occupied by the defendaut, or those under 
whom she claimed, from the premises occupied by the plain- 
tiff or those under whom he claimed. 

After leaving to the jury the question as to the promise and 
the consideration, as above stated, the Court charged, that, 
in locating the plaintiff’s lot, the jury would commence in 
Simpson’s line and then run to Hay street, without regard- 
ing distance, as these two calls would control the distance; 
and it made no difference, in this view of the case, whether 
the line E K or the line 1 9 was the Simpson line, for the 

contest was how far Hast on Hay Street the plaintiff’s 

(174) lot extended; it was immaterial how far North it 

extended back; that, upon the supposition that E H 

I K was the Gordon acre, as contended by the plaintiff, then 
the question was, whether the east line of the plaintiff’s lot 
extended to the line E H the East line of the Gordon acre. 
The plaintiff insisted that it did, because if C D, where the 
old fence stood, was the West line, then, according to the 
distance on Hay Street, A B or E B would, for the other rea- 
sons suggested by his counsel, be the East line. The defend- 
ant insisted that the East line of the plaintiff’s lot was 6 7, 
and did not extend to the East line of the Gordon acre, 
because the plaintiff’s deed called for a stake in Simpson’s 
line, then South to Hay Street, and did not call for the cor- 
ner of the Gordon acre, or running with Gordon’s original 
line, whereas, if it had commenced at the corner and run 
with the old line, he contended such would have been the 
call. The defendant’s counsel contended that the Alley and 
the fence from P to 1 supported this position, together with 
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the other suggestions he had made; to all which the jury 
would give the weight to which they thought them entitled 
in locating the line. In reply, the plaintiff’s counsel relied 
upon the fact, that the deed to Patillo described the lot as 
adjoining the Riley lot, which was the lot owned by the 
plaintiff, and, in the particular description, called for the 
original line of the Gordon acre, tending to show, that the 
line of the Riley lot and of the Gordon acre was the same. 
The Court observed to the jury, that unless the East line of 
the plaintiff’s lot and the East line of the.Gordon acre was 
the same, there was a discrepancy in the general and par- 
ticular description used in the Patillo deed. How the 
fact was, was a question for them. It might be, as 
contended by the defendant’s counsel, that the general 
description meant, adjoining Riley’s lot; with the slip be- 
tween the Gordon acre and the plaintiff’s line for an a as or 


outlet, as we might in common parlance say two lots adjoined, 
although there was an alley or even a street between; or it 
might be, that, at the time the Patillo deed was drawn, the 
parties were under the impression that the two lines were 


the same, when in fact they were not. It was for the jury, 
from the evidence, the instructions of the Court as to 

(175) the law, and the suggestions made by the counsel, to 
locate the plaintiff’s lot. 

There was a verdict for the defendant. A motion for a 
new trial was made, on the ground that the Court erred in 
the instruction as'to the consideration of the promise, and 
also in that part of the instruction where the Court observed 
“that it might be that the general description meant adjoin- 
ing Riley’s lot with the slip between,” &c. The motion was 
overruled, and judgment being rendered for the defendant, 
the plaintiff appealed to the Supreme Court. 
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Strange, for the — contended that the jury 


(176) should have found only the terms of the contract, 

and the Judgeshould then have declared what was the 
consideration. 2dly, that the Judge should have told the 
jury what in law were the boundaries of the defendant’s lot, 
and that the line of Riley’s lot, to which it was said to be 
adjoining, must in law be one of the lines of the defend- 
ant’s lot. 


W. H. Haywood, Jr., for the defendant. 


Gaston, J. The first exception taken by the appellant is 
because the Court submitted it to the jury to inquire, whether 
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the promise of the defendant to pay the sum demanded as 
rent was absolute or conditional, and if absolute, whether it 
was made in consideration that the defendant’s house was 
upon the plaintiff’s lot, or in consideration of his forbearing 
to sue, and in compromise of a doubtful right. We do not 
think this exception well founded. No doubt the construc- 
tion of all contracts, in the proper sense of the term construc- 
tion, isa matter of law, aud therefore proper for the determin- 
ation of the Court. In written contracts which cannot be 
modified or explained by parol, the terms of the contract 
are fixed, and the meaning of those terms is a question of 
law. Where the contract has not been reduced to writing, 
and its terms are precise and explicit, nothing more remains 
for determining theeffect of the agreement than declaring its 
legal meaning. But if the contract be by parol, and the par- 
ties dispute about the terms of the agreement, and these are 
obscure or destitute of precision, or to be inferred from the 
conduct of the parties, the ascertainment of those terms is in 
the first place necessary, and this is clearly a question of fact. 
Such was the case with respect to the contract under consid- 
eration. The plaintiff stated to the defendant as a fact, that 
it had been discovered that her house was two feet upon his 
lot. Upon tiis information she promised to pay him four 
dollars per annum while it remained there. At the expira- 
tion of the first year, when the rent was demanded she 
refused to pay, alleging that the house was altogether upon 
her own land. After this refusal she did pay the four dol- 
lars, upon his express promise to refund it if it should turn out 

that the house was not upon his lot. The parties then 
(177) agreed upon a mode, by which the boundaries of their 

respective lots should be determined. Unfortunately 
the attempt thus to determine their boundaries failed, and 
the plaintiff sued for the next year’s rent. Now, it seems to 
us clear, that upon what terms and upon what consideration 
the defendant promised to pay rent, was an inquiry of fact, 
fit for the determination of the jury. 

The next exception taken is, because of error in a part of 
the Judge’s instructions on the much disputed question of 
the location and boundaries of the plaintiff’s lot. This 
question was supposed to involve two inquiries. The first was 
what was the eastern line of the Gordon acre lot, of which 
the plaintiff ’s lot was admited to be a part, whether it was 
the line E or A B d, as claimed by the plaintiff, or the line 
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1 2 9, as insisted by the defendant; and secondly, if it were 
the line A B H, did the eastern boundary of the plaintiff’s 
lot reach that line. The only evidence directly tending to 
establish the coutroverted boundary of the Gordon acre, with 
the exception of that which will be hereafter particularly 
noticed, was reputation respecting its beginning corner, and 
this was contradictory. There was a reputation that a stone 
at the letter E was the corner, and there was reputation that 
the stone at the figure 1 was the corner—and the weight of 
this evidence was left to the Judge. But the location of the 
plaintiff ’s lot whatever might be that of the Gordon acre, 
was a matter of great difficulty. The first description of it 
in his deed is “ beginning at a stake in Gillespie’s line, run- 
ning S. 15, W. 94 feet 4 inches, to a stake in Hay street, 
thence on said street No. 70, W. 30 feet toa stake, thence 
No. 15, east 74 feet 6 inches to a stake in Gillespie’s line, 
thence with said line to the beginning.” According to this 
description its location was impossible, because in law it cov- 
ered no land. Every deed of conveyance must set forth a 
subject matter, either certain in itself or capable of being 
reduced to certainty by a recurrence to something extrinsic, 
to which the deed refers. The stakes may be real boundaries 
when so intended by the parties, but it is a settled rule of con- 
struction with us, that, when they are mentioned in a deed 
simply, or with no other added description than that of 

(178) course and distance, they are intended by the parties, 

and so understood, to designate imaginary points. 

Every corner in this description is “a stake,” or imaginary 
point—and there is no reference, by which the locality of any 
one of these points is fixed. Two sides of them are indeed 
in Gillespie's line, and two of them on Hay street, and the 
bearings and distances of all the points frum each other are 
given. But in what part of Gillespie’s line, or on what part 
of Hay street the points are, can neither directly nor indi- 
rectly be discovered from this description. But the deed 
afterwards proceeds to state that the lot thereby conveyed is 
the same that was theretofore conveyed by William F. 
Strange, Clerk and Master in Equity, to John J. Coster, by 
deed registered in said county in book M, No. 2, page 544. 
Whether this deed to Coster contains any other description 
than that given in the deed to the plaintiff, does not appear, 
or whether it refers to any other deed containing a more cer- 
tain description is not stated. If this were the case, it would 
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seem that the plaintiff would have availed himself thereof on 
the trial, in endeavoring to locate his lot. We have doubted, 
therefore, whether we were not bound to understand, that 
the reference to the deed from Strange to Coster left the termini 
of the supposed lot as incapable of ascertainment as though no 
reference had been made thereto, and if so, whether we ought 
not on this ground alone to affirm the judgment against the 
plaintiff. But we have declined to do so, because this 
objection does not appear to have been taken to the plaintiff’s 
title on the trial, and because from the controversy about 
the limits of the Morrison lot it seems to have been in some 
manner proved or admitted, that the lot of the plaintiff adjoined 
thatof Morrison. Ifit beassumed that this did appearin some 
of the conveyances, to which reference was either directly or 
indirectly made by the deed, under which the plaintiff claimed, 
then the termini of that were capable of ascertainment, and in 
law his beginning was Morrison’s eastern corner in Gillespie’s 
line, and his next corner was Morrison’s eastern corner on 
Hay street. 
The case does not show what where the ¢ermini called for 
in Morrison’s deed, but it states that if Z be the inter- 
(179) section of Hay street with the Gordon line, as the 
plaintiff contended it was, then Z 8 5 would fill the 
courses and distances of the Morrison lot. We are bound there- 
fore to understand that Morrison’s lot was defined by courses 
and distances, beginning at that intersection, and we are not 
at liberty to presume that the description by course and dis- 
tance was overruled or controlled by any more certain 
description. If this were so and Z the point of intersection, 
it would seem to be fatal to the plaintiff’s claim, for although 
Morrison’s fence ran from C to D for several years before 
1831, and whatever might be the effect of a long possession 
up to that fence in protecting Morrison’s occupation, the 
fence could not control the calls in the deed, nor change the 
termini therein mentioned. Morrison’s deed was to decide 
where were the two first corners of the plaintiff’s lot; and if 
these were 5 and 8, then thetwo other corners being imaginary 
points, designated merely by their courses and distances from 
the two first, were fixed at 7.6, and he had no title to the 
locusin quo. The legitimate effect of the long existence of 
the fence, C D, was to raise a presumption that the course 
and distance of Morrison's line on Hay street did terminate 
at C, and therefore that the intersection of Hay street with 
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the Gordon line was not at Z but at O, or at some point east 
of Z. And had this been contended for by the plaintiff, the 
weight of that presumption under all the circumstances would 
have been a matter proper for the consideration of the jury. 
But the defendant set up title to her lot under a deed made 
by John Simpson to Henry Patillo, on the 23d of February, 
1792, which thus describes it: “A certain lot or parcel of 
land in the town of Fayetteville, adjoining William Riley’s 
lot, on the North side of Hay Street, beginning at a stake 
called Newbery’s, Gillespie’s, 6r Simpson’s corner, running 
thence S. 15, W. 1043 feet more or less, to the plat of the 
street, thence along the street S. 70, E. 24 feet, thence N. 15, 
E. 104} feet back.” As to the location of this lot no doubt 
can be entertained, if at the time of the execution of this 
deed the reputation existed, of which evidence was given in 
the case, that 1 7 9 was the Simpson or Gordon line 
(180) mentioned in the deeds. In no other way can the 
defendant have her oblong (or square) of 24 feet front 
and 104} feet back, than by assigning to it the boundaries 
1234. Ifthe beginning was at A or E, and not the figure 
], then a relatively considerable portion of her front would 
not be on Hay street, or on any street, but would be taken 
away, by being thrown into the intersection of Hay and Old 
streets. Under this deed, the case states, that she and those 
under whom she claimed held possession for at least twenty- 
five years before 1831. Whatever might be the location of 
the plaintiff’s lot, if this were the location‘of defendant’s lot, 
her possession under this deed gave her an indisputable 
title to the ground on which her house was built. 
Admitting however that the proof was not to be credited, 
in regard to the reputation that 1 7 9 was the Simpson or 
Gordon line mentioned in the deeds, or that such reputation 
began after the date of the deed to Patillo, we are then 
brought to the particular part of his Honor’s instructions, to 
which the second exception of the appellant applies. While 
the Patillo deed in its particular description begins at the 
reputed Simpson or Gordon corner, and runs the course and 
distance of the Gordon line, it represents the parcel of land 
thereby conveyed as adjoining the Riley, or as it is now 
called, the plaintiff’s lot, and this, it was contended by the 
plaintiff, tended to show that the line of the Gordon acre and 
of the Riley lot was the same. The Court, in its charge to 
the jury, called their attention to this argument or sugges- 
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tion of the plaintiff’s counsel, and told them that, “ ualess 
the East line of the plaintiff’s lot and the East line of. the 
Gordon acre was the same, there was a discrepancy in the 
general and particular description used in the Patillo deed. 
How the fact was, it was a question for them to decide—that 
it might be as contended by the defendant’s counsel that the 
general description meant adjoining Riley’s lot, with the slip 
between the line of the Gordon acre and plaintiff’s line for 
ao alley or outlet, as we might in common parlance say two 
lots adjoined, although there was an alley or even street 
between them, or it might be that at the time the Patillo 
deed was executed the parties were under the impression 
that the two lines were the same, when in fact they were not ; 
and that it was for. the jury, from the evidence, the 

(181) instruction of the Court as to the law, and the sug- 

gestions of the counsel, to locate the plaintiff’s lot.” 

It is not objected that there was error, because the Court 
did not instruct the jury that Patillo and those claiming 
under him were concluded or estopped from denying that 
the Riley lot and the Gordon acre had the same common 
boundary. When there are two descriptions in a deed, it is 
a matter of every day’s occurrence to determine between 
them, which shall be followed if they cannot be reconciled. 
It cannot with propriety be objected that the Court did not 
allow to the suggestion or argument of the plaintiff’s counsel 
the effect claimed for it, because his Honor did expres-ly 
state that “unless the East line of the plaintiff’s lot and the 
East line of the Gordon acre were the same, there was a dis- 
crepancy between the general and particular description in 
the Patillo deed.” It was not error, notwithstanding by the 
legal construction of the general and of the particular 
description in this deed, these lines were represented as being 
the same, to leave it to the jury asa question of fact, from 
all the evidence in the case, whether they were the same or 
not. The Patillo deed was not evidence to establish the loca- 
tion or boundary of the plaintiff’s lot further than as it con- 
tained declarations of the parties thereto, showing where 
they understood the boundaries to be, and they might have 
made these declarations erroneously or inaccurately. Nor 
can it be error, while stating the suggestion of the plaintiff’s 
counsel on the one side and allowing it its proper force, as 
showing that the parties to the Patillo deed did declare the 
Riley lot co-terminous with the Gordon line, to submit also 
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to be weighed by the jury, the suggestions on the other side 
of the probabilities of inaccuracy or error in this declara- 
tion. 

The counsel for the plaintiff insists that the termini of 
every deed being a question of law, the Judge was bound to 
say what were those termini, and therefore to instruct the 
jury that in law the land conveyed by the Patillo deed was 
co-terminous with the Riley lot, and that it could not be so 
if there were a slip or interval, however small, between them. 
So it would be, if there were no other description in the 

Patillo deed than that relied upon; but there was 
(182) another and a more particular description, and tbe 

latter, if it varied from the former, was to be preferred ; 
and whether it did vary or not, was a question of fact. His 
Honor did not say that in law “adjoining” might mean 
“near,” but he left for the consideration of the jury whether 
in fact this expression might not have been inaccurately 
used, as in common parlance it sometimes is, for “near;” 
and this was left, not for the purpose of controlling the 
operation of the description, but as tending to account for a 
mistaken representation of the parties. 

It is not unimportant to remark that in relying on the 
Patillo deed, as evidence of the boundary of his lot, the 
plaintiff rendered the whole of it evidence for that purpose. 
He could not insist on a part of the declarations of Simpson 
and Patillo therein contained and reject the rest. Now, if 
the matter in controversy is to be determined by these decla- 
rations, it must be decided against the plaintiff. They declare 
the Gordon line and the plaintiff’s line the same, but at the 
same time they fix that line as leaving 24 feet for the Patillo 
lot on Hay Street—that is, they declare the line 1, 2, to be 
the common eastern boundary of the Gordon acre and the 
plaintiff’s lot. 

We have gone more into detail in the examination of this 
case than at first seemed necessary for the decision of the 
matter submitted to us, or than was apparently called for by 
the sum in dispute. But no doubt the controversy derives 
its principal importance from the effect it may have on the 
conflicting titles of the parties, and a few feet more or less of 
front in a town lot may be of considerable value. Besides as 
the determination of this suit does not decide the question 
of title, and as it is possible, notwithstanding the care which 
has been taken in stating the case, that we may not have 
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precisely understood all its minutiz, (and in a question of 
disputed boundary, every circumstance, however minute, 
becomes of consequence,) we prefer that the parties should 
have an opportunity of seeing how the case was here 
regarded, so that no permanent injury may result from any 
misapprehension of the facts on our part. 

We see no ground upon which we can pronounce 
(183) that the judgment below ought to be reversed, and 

we therefore affirm it with costs. 
PER CuRIAM. Judgment affirmed. 








STATE v. GEORGE ALLEN and others. 


It seems that no Court has the power to issue a writ, pending a dispute 
between competitors for a public office, to prohibit those, who are de 
facto in possession of the office, from exercising the functions thereof. 

If any Court has the power, it sbould never exercise it, except in a very 
clear case, peremptorily calling for an immediate remedy. 

If a writ of prohibition can be issued, it should only be after notice to 
the parties to be affected, and affidavits verifying the suggestions upou 
which the writ is granted. 

This was an appeal from the judgment of his Honor Judge 
Man ty, at the Fall Term, 1841, of Buncombe Superior Court 
of Law, dismissing a writ of prohibition which had issued 
against the defendants from the last term of that Court. 
The facts are sufficiently stated in the opinion of this Court. 


J. G. Bynum for the State, in support of the writ of prohi- 
bition, cited the following authorities: King v. Justices of 
Dorset, 15 East. 594. 1 Mad. Rep. 76, Jacob Hall’s case. King 
v. Belton, 5 Mad. Rep. 143. y v. York, Hardwich, 359. 

Tredell for the defendants, contra contended that there was 
no precedent for a writ of prohibition against one holding 
a public office, to prohibit him from exercising its functions, 
and that no Court had such a power. 

2dly. If the Court had such power, they could not 
(184) issue the writ without notice to the party affected 
or a rule to shew cause, and here there was none. 

Com. Dig. Tit. Prohibition, H. 1. 

3dly. If the Court had such power, they could only exer- 
cise it upon affidavits or proof verifying the suggestions on 
which the writ was prayed. Com. Dig. Tit. Prohibition, 
H.1. 1 Wms. Saunders, 136, note 1. Bac. Ab. Tit. Prohi- 
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bition, E. Godfrey v. Llewellyn, 2 Salk. 549. Harrison’s 
Dig. Tit. Inferior Courts, s. 111, subd. 2. Cater v. Burton, 
Cowp. 330. Paxton v. Knight, 1 Bur. 307, 314. Jefferson v. 
Bishop of Durham, 1 Bos. & Pull. 105. 

4thly. That the facts alleged in the suggestions, upon 
which the writ issued, were not in themselves a sufficient 
ground for the writ, supposing the writ could issue. 

5thly. Even if the prohibition had been properly granted, 
yet upon the coming in of the answers and accompanying 
affidavits, it should have been dismissed—they denying the 
suggestions and there being no counter proof. 


Gaston, J. The case now before us has grown out of the 
dispute respecting the location of the seat of justice in Hen- 
derson county, which has already more than once been 
brought under our notice. See State v. King and others, 4 
Dev..& Bat. 521. State v. Jones and others, I Ire. 129. And 
Same v. Same, 1 Ire. 414. 

The Legislature, at its last session, in the hope of put- 
ting an end to this harassing controversy, passed an act 
(Acts of 1840, ch. 53) by which it was declared that the 
question of location should be decided by the qualified free- 
holders of the county; that for this purpose an election 
should be held, on the last Thursday of January, 1841, in 
each of the election precincts of the county, to take the bal- 
lots or suffrages of the freemen of the county on the ques- 
tion; that if the point selected by the majority of the voters 
should be nearer to the Buncombe Turnpike Road than to 
the French Broad River, George Allen, Andrew Maxwell, 
Jr., David Rees, John Davis and James Spaun, should be the 
commissioners to procure the land and lay off the town for 

the seat of justice; but if the point selected by the 
(185) majority should be nearer to the river than the road, 

then Martin Gash, David Miller, John Hightower, 
Isaac Glarnier and Col. John Clayton should be the commis- 
sioners to execute these duties. ‘To insure impartiality and 
fairness in the election it was, among other things, enacted, 
that the sheriff should appoint two judges for each election 
precinct, the one from the Eastern and the other from the 
Western section of the county, who should be sworn to con- 
duct the election fairly and according to the usual manner 
of conducting elections in this State; that the sheriff and two 
commissioners, to be by him selected ten days before the 


election, should, from a comparison of the returns from all 
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the precincts, ascertain and pronounce the point having the 
greatest number of vo'es; and that the sheriff should there- 
upon notify the persons, who according to that re-ult, were 
appointed commissioners, and swear them to discharge faith- 
fully the duties by the act imposed. The election was had, 
the sheriff and the two commissioners by him appointed, 
upon a comparison of the returns from all the precincts, pro- 
nounced that a certain point upon the road had received a 
majority of the votes of all the qualified voters in the county ; 
the sheriff notified the first named set of commissioners 
thereof, and they took the prescribed oath of office and 
entered upon the performance of its duties At the April 
Term, 1841, of the Superior Court of Buncombe, an inforina- 
tion in the nature of a quo warranto was filed, wherein it was 
charged that the sheriff, disregarding the provisions of the 
act and fraudulently contriving and intending to obtain a 
majority of votes in favour of a point near the road, did at - 
one of the precincts, called the Flat-Rock precinct, appoint 
three judges to conduct the election thereat; of whom two, 
viz. Benjamin King and Meredith Freeman, were from the 
Eastern and one only, viz. Joseph E Patton from the West- 
ern section of the county—that “many persons at the elec- 
tion for said precinct tendered their votes to the two Judges, 
Patton and Freeman, who rejected the same upon the ground 
that they were not qualified voters,’—that “especially one 
Berry Fowler tendered his vote to the said judges Patton and 

Freeman, and the same was rejected by them, but was 
(186) afterwards received by King, the other judge,” and 

was counted in the enumeration of the votes polled at 
that precinct. The information further set forth that the 
original return made out and signed by the judges of the 
Clear Creek election precinct was lost, and “that a fraudu- 
lent copy thereof was substituted in its place contrary to the 
true intent and meaning of the said act.” It -averred, that 
if all the votes given at the Flat-Rock election, or all those 
given at the Clear Creek election had been rejected, a clear 
majority of the votes was cast in favour of a point on the 
river, and insisted, that because of the matt-rs charged, the 
elections at Flat-Rock and Clear Creek, and the returns of 
the polls thereat were altogether illegal, and the votes there 
taken ought to have been altogether rejected by the sheriff 
and commissioners of the election; that it should have been 
declared that the point on the river had received the majority 
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of votes; and that the second named set of commissioners 
should have been admitted into the office so as aforesaid 
usurped by the first named set of commissioners. The 
information prayed that due process of law might issue 
against the said usurping commissioners and the sheriff, 
requiring of them to make answer thereto. 
pon the filing of this information, it was ordered by the 
Court that a writ of prohibition pendente lite should issue, and 
also that writs of subpcena should issue to the parties defend- 
ants in said information. A writ of prohibition thereupon 
issued, returnable to the October Term, 1841, of said Court, 
directed to the said commissioners, Allen and others by 
name, strictly commanding them to surcease from exercising 
any of the functions of commissioners under the said act, 
until the further order of the Court, and also a writ summon- 
ing the said persons and Robert Thomas (the sheriff) to 
answer the matters charged in the information. At the 
return term of these writs, Allen and the rest of the first 
named commissioners filed their answer on oath, wherein 
they stated that upon comparing the re‘urns from all the 
election precincts, the sheriff and the commissioners for that 
purpose duly appointed ascertained and declared, that a 
point on the road had received a majority of upwards of one 
hundred votes, and that respondents, on being noti- 
(187) fied thereof, and that on them had devolved the office 
of commissioners under the act of Assembly, took the 
oaths of office and entered upon the performance of its duties. 
They stated their firm conviction that a decided majority of 
the qualified voters of the county had given their suffrages, 
as by the sheriff and commissioners declared, in favour of 
the point on the road; that not more than a dozen votes had 
been received at all the places of election, of persons wanting 
the requisite qualifications, and that of all these at least half 
had voted for the point on the river. In answer to the 
alleged irregularity in conducting the Flat-Rock election, 
they averred the fact to be, that previously to the day of 
election the sheriff had appointed Joseph Patton from the 
Western section, and Meredith Freeman, from the Eastern 
section of the county to be the judges of the election at that 
place; that on the day of election and when the polls were 
about to be opened, Freeman, one of the judges, had not 
come to the place of election ; and, thereupon the sheriff, who 
was present, appointed Benjamin King to be a judge in his 
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place; that Patton and King were thereupon qualified, the 

polls were opened and some votes received; that afterwards 

Freeman arrived, and to prevent all difficulty, whether he 

or the substituted judge should act, Freeman was invited by 

Patton, the judge from the Western section, to qualify as 

judge, and to unite with, and aid Patton and King in super- 

intending the election; that thereupon Freeman did take the 
oath and acted as judge together with the other two judges; 
that in no one instance was Patton overruled by other judges, 
and that every vote that was taken was received under his 
sanction. In regard to the return of the votes of the Clear 

Creek election, the respondents averred that the original 

return signed by the judges, and not a copy thereof as alleged 

in the information, was returned to the sheriff. 
Accompanying this answer was a statement on oath from 
the sheriff, setting forth that the entire number of 

(188) votes received in the County, was 817, which were as 

follows, viz. 

At the Cathey’s Creek prect. for the road 7, for the river 147 
“ Little River do do 3 do 114 
Free Bridge do do 63 do 68 

Clear Creek do do 118 do 4 
Flat Rock do do 272 do 21 


463 354 


Leaving a majority in favor of the location on the road of 
109 votes. He also set forth the various arrangements which 
he had made, as Sheriff, for conducting the election fairly;: 
confirmed the statement made by the Commissioners in their 
answer respecting the Flat Rock election, adding that he 
was present thereat during the whole time, and averring that 
every vote there tendered was either rejected or received, 
with the concurrence of all the three judges superintending 
the election. He also averred that the scrolls of the Clear 
Creek election were for a time lost, and that the same were 
afterwards found, and these and not a fraudulent copy, as 
alleged in the information, were counted by himeelf and the 
Commissioners in ascertaining the result of the election. 
Besides this statement. the affidavits of Joseph Patton, one 
of the Judges, and of Jobn Case, clerk of the Flat Rock elec- 
tion, and the affidavits of M. M. Edney and Charles Hugh, 
the Judges of the Clear Creek election, were also filed. The 
two former fully sustained the answer and the statement of 
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the Sheriff in all that respected the Flat Rock election, and 
the two latter directly negatived the fact charged in the 
information, that the return of the Clear Creek election, 
acted on by the Sheriff and Commissioners, was a copy, and 
not the original signed by the Judges. It was thereupon 
moved by the defendants that the-writ of prohibition be 
quashed. The Court so ordered, and from this order the 
Solicitor for the State was permitted to appeal to this Court. 
The only question before us is, whether the Superior Court 
erred in quashing the writ of prohibition, and we have no 
hesitation in answering this question in the negative. In 
the first place, it seems to us that the matters charged in the 
information do not make out a case for a prohibition. In 
England, from which country we have derived all our law 
upon this subject, this writ ordinarily issues from the 

(189) Court of King’s B-nch, and its appropriate purpose is 
to restrain other courts either from proceeding in a 
matter not within their jurisdiction, or from acting in a mat- 
ter, whereof they have jurisdiction, by rules at variance with 
those which the law of the land prescribes, or from proceed- 
ing therein after a manner which will defeat a legal right. 
Instance, indeed, are to be found. where the writ of prohi- 
bition has been used, not to restrain the action of courts, but 
to prevent individuals from committing acts of irremediable 
mischief—in cases of waste and nuisance. These instances, 
however, are not of modern occurrence, and are viewed as 
an anomalous character. The remedy now deemed appro- 
‘priate is either by action, by indictment, or by bill of equity. 
We have met with no case, ancient or modern, where the 
Court of King’s Bench has issued the writ, pending a dis- 
pute between competitors for a public office, to prohibit 
those, who were de facto in possession of the office, from 
exercising the functions thereof. And we are very confident 
that, if the Court have the power, it would never exercise 
that power, except in a very clear case peremptorily calling 
for this festinum remedium. See King v. Justices of Dorset, 
15 East. 594. The gravamen of the information filed in this 
case is, that the constituted judges of the election have 
declared one set of commissioners in office, when, under the 
Act of Assembly, and by virtue of the suffrages of a majority 
of the qualified voters of the county, the other set was enti- 
tled to the office What is the cae made to support this 
gravamen? It is not averred that a majority of the qualified 
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voters did give their suffrages for the point on the river. It 
is not denied that such a majority did vote, as declared b 
the Sheriff and Commissioners, for the point on. the vb: | 
But it is stated that, if the votes taken at the Flat Rock or 
at the Clear Creek election be not counted, then there would 
be a majority of votes for the river location. And why are 
all the votes at either of these elections to be thrown aside? 
Not that those who gave the votes were not qualified to vote— 
nor that the suffrages of the qualified voters were refused to 
be received—nor that the result of the election was not truly 
set forth in the respective returns, but because of 
(190) objections, either to the mode of conducting these 
elections or certifying the result of them. With re- 
spect to the Flat Rock election, it complains that three 
judges were appointed to superintend it, of whom one only 
was from the western section of the county; that many per- 
sons tendered their votes, which were rejected. by two of the 
judges; and that one person, Berry Fowler, tendered his 
vote, which was rejécted by these two judges, but accepted 
by the other. Admit that all these irregularities did occur, 
what is the injury thence resulting? It is not alleged that 
any actual wrong was thereby done—that any of the per- 
sons, other than Berry Fowler, who offered to vote, and whose 
suffrages were rejected by the two properly constituted judges, 
were afterwards permitted to vote—nor that Fowler, nor the 
others, nor any of them, were not duly qualified to vote. 
Mere irregularities ought not to destroy an election, unless 
they be such as might affect the result of that election, and 
the Court will not overrule the decision of those whom the 
law authorized to declare the result, unless that decision be 
shown to be wrong. Still more formal and more captious is 
the objection made to the counting of the votes taken at the 
Clear Creek election—“ for that the original return thereof, 
signed by the judges, was lost by the returning officer, and 
a fraudulent copy substituted by the officer, contrary to the 
true intent and meaning of the Act of Assembly.” If the 
fact were that “the copy was not faithful—that it misrepre- 
sented the result of the election—unquestionably the infor- 
mation ought to have so stated, and we must presume would 
have so stated, the fact. We cannot intend that “the copy” 
was not a true copy, because of the epithet “fraudulent” to 
be found in the information. What constitutes a fraud is 
matter of law, and no mere epithet, nor even averment, will 
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raise the question of fraud, unless the precise facts be set 
forth upon which the alleged fraud arises We must under- 
stand therefore, that what is called a copy was in truth a copy, 
or faithfully represented the original; and if the original was 
indeed lost, the Sheriff and Commissioners acted properly in 
counting the votes which a faithful copy of the original re- 
turn showed had been given by the qualified voters. Butif the 

case made in the information bad warranted a prohi- 
(191) bition, we are of opinion nevertheless, that the writ 

issued improvidently, because ordered without notice 
to the Commissioners de facto, and without anv verification 
of the facts therein charged. It is an act of high authority 
to forbid men actually holding an office of public trust, and 
who, until the contrary is shown, must be presumed to hold 
it rightfully, from performing the duties which the law 
attaches to the office, and which they have sworn “ faithfully 
to discharge.” Such an act of authority will not be exerted, 
unless a prima facie case, well verified, be first made out, 
showing an apparent necessity for this intervention—nor 
unless an opportunity be afforded to those, sought to be thus 
prohibited, of showing cause against it. This we understand 
to be a well settled rule of practice. “ Be‘ore prohibition 
granted there ought to be notice to the other party, and 
therefore it shall not be granted upon motion the Jast day of 
term, for it is sufficient to have a rule for cause at the first 
day of the next term.” Com. Dig. title Prohibition, H. 1. 
' Latch. 7. And where a motion for a prohibition is founded 
op matter of suggestion only, an affidavit is necessary of the 
truth of the suggestion. Godfrey v. Llewellyn, Salk, 549. 
Saville & Wife v. Kirley, 10 Mad. 385. Burdett v. Newell, 2 
Ld. Ray. 1211. Buggin v. Bennett, 4 Bur. 2035. The infor- 
mation filed by the Solicitor may be sufficient to bring the 
defendant into Court, to answer to the matters charged, but 
unsupported by affidavits, and alleging matters wholly in 
pais, it is but a suggestion, and as such cannot authorize a 
writ of prohibition. 

Finally, upon the facts stated on oath by the defendants 
in their answer, and verified by the affidavits produced, and 
which for the present must be taken to be true, all ground 
for a prohibition, if any such there was, has been effectually 
removed. 

This opivion must be certified to the Superior Court of 
Buncombe. 

Per CurIAM. 158 Ordered accordingly. 
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(192) JOSEPH KINSEY and others v WILLIAM B. RHEM, 
Executor, &c. 

Parol evidence cannot be admitted to add to, substract from or modify 
a testamentary disposition, but it is properly admissible to identify the 
things therein described. 

A by will devised as follows: ‘‘I hereunto confirm the property I have 
heretofore given to wy daughter Susan and one dollar to her, her 
heirs and assigns forever.” Under this devise a negro girl named 
Fan was claimed. It was proved that Fan’s mother had been called 
in the family Susan’s negro—that when Susan intermarried, this 
mother had been sent home with her and remained with her some 
time, and was afterwards taken back by the testator and continued 
with him till his death, claimed by him as his own—that the testator 
had quarreled with Susan’s husband—and besides the mother of Fan 
some articles of household furniture had been sent home with Susan, 
which had never been reclaimed. It also appeared that in similar 
devises to his other children, (four in number) he not only gave them 
in general terms the property he had before given them, but added, 
‘including the negroes,” (naming them.) Held, that the testator did 
not intend by this devise to convey any negro to Susan. 


This was an appeal from the judgment of the Superior 
Court of Law of Jones County, at Fall Term, 1841, his 
Honor Judge Setrie presiding. The petition was brought 
against the defendant as executor of William Rhem, deceased, 
for the recovery of a negro girl named Fan, and also for one 
dollar alleged to have been devised to the petitioner Susan, 
by the will of the said William. Much proof was taken 
in‘the cause, and upon the final hearing, the presiding 
Judge decreed the petition to be dismissed at the costs of 
the petitioners. The pleadings and the facts established by 
the proofs are fully set forth in the opinion delivered in this 
Court. 

J. W. Bryan, for the plaintiffs, commented at large 

(193) on the testimony, to show that this negro and her 
mother had been given (by parol) to the plaintiff, 
Susan, in the testator’s liferime, so that in the description in 
the will, “the property he had heretofore given her” he 
meant to include this negro. He contended that the Judge 
erred in dismissing the petition, for the defendant had not 
even paid the admitted legacy of one dollar; and his Honor 
erred in founding his opinion upon the ground that the 
plaintiffs were barred of recovery of the negro by the terms 
of the Act of 1803, (Rev. Stat. c. 37,s.17.) The verbal gift 
in the lifetime of the testator, connected with the clause of 
the will in question, satisfies the Act of 1806. Parol evidence 
or extrinsic evidence, though not admitted to controvert a 
will, yet is admissible to show with reference to what it was 
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made, or to explain alatentambiguity. Bengough v. Walker, 
15 Ves. 514. And in this case parol evidence is admissible 
to show what property the testator had heretofore given to 
his daughter Susan, and consequently what property he 
meant he had confirmed to her in his will. This doctrine is 
supported by the Supreme Court in White v. White, 1 Dev. 
& Bat. Rep. 268; and in Morton v. Edwards, 4 Dev. 507. 
The gift is not void under the Act of 1806, inasmuch as it is 
confirmed by the will. See the case of Bullock v. Bu'lock, 
2 Dev. Eq. 314. 


J. H. Bryan, for the defendant. 


Gaston, J. On the first of May, 1830, William Rhem, late 
of the county of Jones, duly executed his last will and testa- 
ment, and therein, amongst other things, bequeathed as fol- 
lows: “I hereunto confirm the property I have heretofore 
given to my daughter Susan Kinsey, and one dollar to her, 
her heirs and assigns forever.” ‘he testator, after other 
specific bequests, gave all his negroes and all the residue of 
his property to his sons Melchor Rhem and William B. 
Rhem, to be equally divided between them, their heirs and 
assigns, forever; and constituted the latter and Hardy Perry 
his executors. After the testator’s death, at the December 
Term, 1833, of Jones County Court, William B. Rhem, the 

defendant, alone proved the will, and took upon 
(194) himself the office of executor. At the September 

Term, 1838, of Jones Superior Court, Joseph Kinsey 
and Susan his wife filed their petition against the said defend- 
ant, in which they set forth, that long previous to the inter- 
marriage of the plaintiffs the deceased, William Rhem, 
gave unto the petitioner, Susan, bis daughter, a negro 
child named Alice, and upon their marriage repeated the 
said gift, and sent the said Alice with her to her hus- 
band’s house, where she afterwards remained until her 
death, being constantly recognized as the property of the 
petitioners. The petitioners further stated that, while Alice 
was thus in their possession, she gave birth to a child named 
Fan, and shortly afterwards died ; that a short time before 
the death of the said William, the said negro girl, Fan, 
was permitted by the petitioners to go to the house of said 
William for a temporary purpose, and was there at his death, 
but was recognized by him as the property. of the petitioners, 
that the said William never did give unto the petitioner, 
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Susan, any other property than the negro Alice; that he made 
no deed of conveyance, but that he made similar parol gifts 
to his other children ; and by his will confirmed this gift to 
the petitioner, Susan, and the other parol gifts to his other 
children. The petitioners further charged, that the defend- 
ant had taken posses-ion of the said Fan, as the executor of 
the said William, and though often requested by them, 
refused to deliver her, or to pay over the legacy of one dollar 
bequeathed by the will. The defendant answered the peti- 
tion, and in his answer set forth that the petitioners inter- 
married in the year 1823; that previously to the marriage, 
the petitioner, Susan, who lived with her father, called Alice 
her negro, and upon the marriage Alice was sent home with 
her, and he has no doubt it was then the intention of his 
father to permit the petitioners to have the use of Alice’s labor, 
and at a suitable time thereafter to make a title for her; that 
Alice stayed two years with the petitioner, Joseph, and, he 
being about to sell her, the deceased asserted his title to her. 
and took her home, and that she died in his possession. The 
defendant fur. her state, that, at the time of the intermarriage 
of the petitioners, Fan, the child of Alice, was about 
(195) four years old; that she was not sent with her mother, 
Alice, nor was she ever out of the possession of his 
testator until the day of his death; that it never was the 
purpose of the testator to give the said Fan to the petitioner, 
Susan. The defendant further stated, that when Aiice was 
taken back, a quarrel took place between the petitioner, 
Joseph, and his father-in-law, and that an alienation between 
them was the cousequence—that they never had any inter- 
course thereafter —that the testator, in consequence, declared 
his determination not to give Alice or any other property tothe 
petitioners, except the articles of furniture which he alleged 
were sent home with her when she married, and the gift of 
which and of which ouly was confirmed by his will. The 
defendant admitted that the testator had made parol or 
imperfect gifts of negroes to his other children, when they 
married, and confirmed these by his will, but insisted that 
in every such instance he distinctly named in the will 
the negroes so advanced. The defendant further stated, 
that, after the death of his father, he and his brother, Mel- 
chor Rhem, as residuary legatees, divided between them the 
negroes bequeathed to them, and that he had sold the said 
Fan, who bad been included in his share of that partition. 
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The defendant denied, that, previously to the filing of this 
petition, any demand had ever been made upon him by the 
petitioners either for the negro girl, Fan, or for the dollar; 
and that as to the said dollar, the defendant would at any 
time have paid the same to the petitioners, had he supposed 
the petitioners would have received it; that the petitioner, 
Joseph, was a wealthy man, and considering the circum- . 
stances of the quarrel between him and the testator, which | 
continued to the testator’s death, and which probably influ- 
enced the testator in making so slight a provision for the 
petitioner’s wife, the defendant verily believed that an offer 
to pay it would have been regarded as an insult. The 
defendant, however, prayed leave to be permitted to pay the 
same into Court, with interest thereon from the death of . 
the testator. A replication was entered to the answer, and, 
proofs being taken on both sides, the cause was heard 
(196) at the last term of Jones Superior Court, when the 
petition was ordered to be dismissed at the costs of 
the petitioners. From this decree they appealed to this 
Court. 

The only inquiry in this case is one of fact, whether the 
negro Fan be, within the words and meaning of the testator, 
a part of the property he had theretofore given to his daugh- 
ter Susan. In the legal sense of the term, it was not a part, 
because since our act of 1806, (Rev. St. c. 37. s, 17,) a parol 
gift of a slave is void in law; but in the common acception 
of the term a slave may be given by parol, and a testamen- 
tary declaration affirming that gift would clearly be effectual. 
Parol evidence cannot be admitted to add to, or subtract from 
a testamentary disposition, but it is admissible to identify 
the things therein mentioned, and for that purpose, it was 
ey 8 received in this case In prosecuting our inquiry 

ve rejected the testimony of Melchor Rhem, as that of 
an incompetent witness. Fan having been allotted to the 
defendant in the division made between him and the wit- 
ness, the latter has an interest in maintaining the title of the 
former, as in case of recovery he would be liable to contri- 
bution. But, after rejecting the testimony of this witness, 
we think the preponderance of the evidence is decidedly 
against the claim of the petitioners. 

It is not deemed necessary to recapitulate that evidence 
minutely. We hold that it clearly shews that it was the 
custom in the family of the old gentleman for his daugh- 
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ters to claim each ‘a negro as hers; that this custom was 
well known. to the father; that the negroes so severally 
claimed were called the property ef the respective claimants; 
and that, upon the marriage of any of his daughters, “her 
negro,” as it was called, was sent with her to the house of 
her husband, together with such articles of household furni- 
ture as she was accustomed to use as her own. The negro 
Alice, before the birth of Fan, was called in the family Su- 
san’s, and, after the birth of Fan, she as well as her mother 
Alice were called Susan’s negroes. When the petitioner 
Susan intermarried with the petitioner Joseph, she carried 

Alice with her and also a bed and furniture and some 
(197) other household articles of little worth. Fan did not 

go, because Mrs. Rhem wished her to stay, and not 
because of any opposition on the part of Mr. Rhem. In two 
or three years after the marriage, Alice was taken back by 
him and remained in his possession until her death. About 
the same time, the quarrel mentioned in the answer took 
place, and from that time up to his death, Alice and Fan, 
the former as long as she lived and the latter continually, 
were held and claimed by him as his property. Upon these 
facts we should feel ourselves constrained to hold, that Fan 
is not identified to be a part of the property, described by 
the testator in 1830, as theretofore given to his daughter 
Susan. 

But there is evidence furnished by the will itself, which 
strongly confirms this conclusion. In every other bequest 
in the will, where the testator confirms previous gifts to his 
children, he names the negroes so given. Thus in the first 
clause, his language is, “I hereunto confirm the property I 
have heretofore given to my daughter Mary J. Perry, includ- 
ing the negro woman Rose with her increase and one dollar to 
her, her heirs and assigns forever.” So in the second, “I 
hereunto confirm the property I have heretofore given to my 
daughter Hannah Perry, including the negro woman Nancy 
with her increase, and one dollar, to her, her heirs and assigns 
forever.” So in the third, “I hereunto confirm the property 
I have heretofore given to my son Joseph Rhem, including 
three negroes Grace, Sall and Mary with their increase, and one 
dollar to him, his heirs and assigns forever.” And in the 
fifth, which immediately succeeds the one now under con- 
sideration, his language is, “ I hereunto confirm the property 
I have heretofore given to my daughter, Elizabeth Loftin, 
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including two negroes Lydia and Peggy with their increase, and 
one dollar, to her, her heirs and assigns forever.” When in 
the 4th clause he departs from the settled phraseology 
observed in the others, simply in omitting to name any 
negroes as given, the inference is scarcely to be resisted, 
that in his contemplation none were given to his daughter 
Susan. 
We have no doubt that the negro Fan was the sole 
(198) matter of this suit, and, therefore, hold that the decree 
below is substantially correct. In form, however, it 
ought to be affirmed only so far as it dismisses the petition 
in regard to the said negro with costs, and be reversed so far 
as it claims the legacy of one dollar; and the petitioners are 
to have a decree therefor and with interest thereon from the 
death of the testator, (say the 1st of December, 1833,) which 
the defendant has consented to pay. But the petitioners 
must pay the costs of this Court also. 
Per Curiam. Decree accordingly. 





